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M: BAYARD’s SPEECH. 
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Mr. CHAIRMAN, 


MUST be allowed to exprefs my furprife at the courfe purfued 

by the honorable gentleman from Virginia (Mr. Giles) in the 
remarks which he has made on the fubject before us. I had ex- 
peéted that he would have adopted a different line of conduc. I 
had expected it as well from that fentiment of magnanimity which 
ought to have been infpired by a fenfe of the high ground he holds 
on the floor of this houfe, as from the profeflions of a defire to con- 
ciliate, which he has fo repeatedly made during the feflion.— We 
have been invited to bury the hatchet, and brighten the chain of 
peace. We were difpofed to meet on middle ground. —We had af- 
furances from the gentleman, that he would abftain from reflections 
on the paft, and that his only wifh was that we might unite in future 
in promoting the welfare of our common country.—We confided in 
the gentleman’s fincerity, and cherifhed the hope, that if the divift- 
ons of party were not banifhed from the houfe, its fpirit would be 
rendered lefs intemperate. Such were our impreflions, when the 
mafk was fuddenly thrown afide, and we faw the torch of difcord 
lighted and blazing before our eyes. Every effort has been made 
to revive the animofities of the houfe, and to inflame the paflions of 
the nation.—I am at no lofs to perceive why this courfe has been 
purfued. The gentleman has been unwilling to rely upon the ftrength 
of his fubje&t, and has therefore determined to make the meafure a 
party queltion. He has probably fecured fuccefs, but would it not 
have been more honorable and more commendable to have left the 
decifion of a great conflitutional queftion vo the underftanding and 
not to the prejudices of the houfe. It was my ardent with to difcafs 
the fubjeét with calmnefs and deliberation, and I did intend to avoid 
every topic which could awaken the fenfibility of party.—This was 
my temper and defign when I took my feat yelterday. It isa courfe 
at prefent we are no longer at liberty to purfue. ‘The gentleman has 
wandered far, very far from the points of the debate, and has ex- 
tended his animadverfions to all the prominent meafures of the former 
adminiftrations. In following him through his preliminary obferva- 
tions, I neceffarily lofe fight of the bill upon your table. 

The gentleman commenced his ftriétures with the philofophic ob- 
fervation, that it was the fate of mankind to hold different opinions as 
to the form of government which was preferable. That fome were 
attached to the monarchical, while others thought the republican 
more eligible. This, as an abftraé&t remark, is certainly true, and 
could have furnifhed no ground of offence, if it had not evidently 
appeared that an illufion was defigned to be made to the parties im 


eer 


4 


this country. Does the gentleman fuppofe that we have a Iefs lively 
recollection than himfelf of the oath which we have taken to fupport 
the conftitution ; that we are lefs fenfible of the fpirit of our govern- 
ment, or lefs devoted to the wifhes of our conflituents ? Whatever 
impreffion it might be the intention of the gentleman to make, he does 
uot believe that there exifts in the country an anti-republican party. 
He will not venture to affert fuch an opinion on the floor of this 
houfe. That there may be a few individuals having a preference for 
monarchy is not improbable ; but will the gentleman from Virginia, 
or any other gentleman affirm in his place, that there isa party in 
the country who with to eftablifh monarchy ? Infinuations of this 
fort belong nox to the legiflature of the'union. Their place is an 
eleCtion ground or an ale-houfe. Within thefe walls they are loft ; 
abroad they have had an effed, and I fear are {till capable of abufing 
popular credulity. 

We were next told of the parties which have exifted, divided by 
the oppofite views of promoting executive power and guarding the 
rights of the people. ‘The gentleman -did not tell us in plain jan- 
guage, but he wifhed it to be underftood, that he and his friends 
were the guardians of the people’s rights, and that we were the ad- 
vocates of executive power. 

I know that this is the diftin@ion of party which fome gentlemen 
have been anxious to'eftablifh ; but itis not the ground on which we 
divide. I am fatisfied with the conftitutional powers of the execu- 
tive, and never wifhed nor attempted to encreafe them ; and I do 
not believe that gentlemen on the other fide of the houfe ever had a 
ferious apprehenfion of danger from an increafe of executive autho- 
rity. No, fir, our views as to the powers which do and ought to 
belong to the general and ftate governments, are the true fource of 
our divifions. I co-operate with the party to which I am attached, 
becaufe I believe their true obje@ and end is an honeft and efficient 
fupport of the gencral government, in the exercife of the legitimate 
powers of the conftitution. 

I pray to God I may be miftaken in the opinion I entertain as to 
the defigns of gentlemen to whom I am oppofed.—Thofe defigns 1 
believe hoftile to the powers of this government. State pride ex- 
tinguifhes a national fentiment. Whatever power is taken from this 
government is given to the f{tates. 

The ruias of this government aggrandize the ftates. There are 
flates which are too proud tobe controlled. Whofe fenfe of great- 
nefs and rcfource renders them indifferent to our protection, and in- 
duces a belief, that if no general government exifted, their influence 
would be more extenfive and their importance more confpicuous. 
There are gentlemen who make no fecret of an extreme point of de- 
preffion, to which the government is to be funk. ‘To that point we 
are rapidly proprefling. But { would beg gentlemen to remember, 
that human affairs are not to be arrefted in their courfe, at artificial 
points. ‘The impulfe now given may be accelerated by caufes at 
prefent out of view. And when thofe who now defign well, witht 
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to ftop, they. may find their powers unable to refift the torrent. It 
is not true that we ever wifhed to give a dangerous ftrength to exe- 
cutive power. While the government was in our hands it was our 
duty to maintain its conftitutional balance, by preferving the ener- 
gies of each branch. ‘There never was an attempt to vary the rela- 
tion of itspowers. ‘The ftruggle was to maintain the conftitutional 
powers of the executive. ‘The wild principles of Trench liberty 
were feaitered through the country. We had our jacobins and difor- 
ganizers. ‘They faw no difference betwecn a King and a Prefident, 
and as the people of France had put down their King, they thought 
the people of America ought 1o put down their Prefident. They 
who confidered the conftitution as {ecuring all the principles of ra- 
tional and practicable liberty, who were unwilling to embark upon the 
tempeftuous fea of revolution, in purfuit of vifionary {chemes, were 
denounced as menarchifts.. A line was drawn between the govern- 
ment and the people, and the friends of the government were marked 
as the enemies of the people. I hope, however, that the govern- 
ment and the people are now the fame ; and I pray to God that what 
has been frequently remarked, may actin this cafe be difcovered to 
be true, that they who have the name of people the moft often in 
their mouths, have their true interefts the moft feldom at their hearts. 
The honorable gentleman from Virginia wandered to the very con- 
fines of the federal adminiftration, in fearch of materials the moft 


~ inflammable and moft capable of kindling the paflions of his party. 


He reprefents the government as feizing the firlt moment which 
prefented itlelf to create a. dependent monied intereft, ever devoted 
to its views. What are we to underitand by this remark of the 
gentleman ?. Does he mean to fay that Congrefs did wrong in funding 
the public debt ? Does he mean to fay that the price of our liberty 
and independence ought not to have been paid? Is he bold enough 
to denounce this meaftre as one of the federal victims marked for 
deflru&ion ? Is it the defign to tell us that its day has not yet come, 
but is approaching ; and that the funding fyftem is to add to the 
pile of federal ruins ? Do I hear the gentleman fay we will reduce 
the army toa fhadow, we wil! give the navy tothe worms, the mint 
which prefented the people with the emblems of their liberty and of 
their fovereignty, we will abolifh—ihe revenue fhall depéed upon the 
winds and waves, the judges fhall be made our creatures, and the 
great work fhall be crowned and confecrated by relieving the country 
from an odious and oppreflive public debt. ‘Thefe fteps, I prefume 
ave to be taken in progreflion. 

The gentleman will paufe at each and feel the public pulfe. As 
the fever increaies he will proceed, and the moment of delirium will 
be feized to finifh the great work of deftrudtion. 

The affumption of the {late debts has beeu made an article of dif- 
tinét crimination. It has been afcribed to the worft motives ; toa 
defign of increafing a dependent monied intereft. Is it not well 
known, that thofe debis were part of the price of the revolution ? 
‘That they rofe in the exigency of our affairs, from the cfforts of the: 


6 


particular flates, attimes when the federal arm could not be extended 
to their relief ? Each ftate was entitled to the proteétion of the uni- 
on, the defence was a common burthen, and every ftate had a right 
to expe that the expences attending its individual exertions in the 
general caufe, would be reimburfed from the public parfe. I fhall be 
permitted further to add that the United States, having abforbed the 
fources of ftate revenue, except direct taxation, which was required 
for the fupport of the {tate governments, the affumption of thefe debts 
were neceflary to fave fome of the {tates from bankruptcy. 

The internal taxes are made one of the crimes of the federal admi- 
niftration. They were impofed, fays the gentleman, to create a hoft 
of dependents on executive favor. ‘This fuppofes the paft admini- 
{trations to have been not only very wicked, but very weak. They 
lay taxes in order to firengthen their influence. Who is fo ignorant 
as not to know that the impofition of a tax would create an hundred 
enemies for one friend. ‘I"he name of excife was odious ; the details 
of collection were unavoidably offenfive, and it was to operate upona 
part of the community leaf difpofed to fupport public burthens, and 
moft ready to complain of their weight. A little experience will 
give the gentleman a new idea of the patronage of this government. 
He will find it not that dangerous weapon in the hands of the admi- 
niftration which he has heretofore fuppofed it, he will probably dif- 
cover that the poifon is accompanied by its antidote. And that an 
appointment of the government, while it gives to the adminiftration 
one lazy friend, will raife up againft it ten active enemies. 

No! The motive afcribed for the impofition of the internal taxes 
is unfounded, as it is uncharitable. The federal adminiltration in 
creating burthens to fapport the credit of the nation, and to fupply 
the means of its protection, knew that they rifked the favor of thofe » 
upon whom their favor depended. ‘They were willing to be the vic- 
tims when the public good required. 

The duties on imports and tonnage furnifhed a precarious revenue ; 
a revenue at all times expofed to deficiency from caufes beyond our 
reach. The internal taxes offered a fund lefs liable to be impaired 
by accident ; a fund which did not rob the mouth of labour, but was 
derived from the gratification of luxury. Thefe taxes are an equit- 
able diftribution of the public burthens. Through this medium the 
Weitern country is enabled to contribute fomething to the expences 
of agoverament which has expended and daily expends fuch large 
fams for its defence. When thefe taxes were laid, they were indif- 
penfable. With the aid of them it has been difficult to prevent an 
encreale of the public debt. And notwithftanding the, fairy prof- 
peéts which now dazzle our eyes, I undertake to fay, if you abolifh 
them this feflion, you will be obliged to reftore them or fupply their 
place by a direét tax before the end of two years. Will the gentle- 
man fay, that the direct tax was laid in order to enlarge the bounds 
of patronage. Willhe deny that this was a meafure to which'we had 
been urged for years by. our adverfaries, betaufe they forefaw in it 
che ruin of federal power. My word for it, no adminiftration will 
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ever be ftrengthened by a patronage united with taxes which the peo- 
ple are fenfible of paying. 

We were next told, that to get an army an Indian war was neceflary. 
The remark was extremely bald, asthe hon. gentleman did not al- 
ledge a fingle reafon for the pofition. He did not undertake to ftate, 
that it was a wanton war, or provoked by the government.. He did 
not even venture to deny, that it was a war of defence, and entered 


into in order to proteé our brethren on the frontiers from the bloody 


fcalping knife, and murderous tom-a-hawk of the favage. What 
ought the government to have done? Ought they to have eftimated 
the value of the blood which probably would be hed, and the amount 
of the devaftation likely to be committed before they. determined on 
refiftance ? They raifed an army and after great expence and various 
fortune they have fecured the peace and fafety of the frontiers. But, 
why was the army mentioned on this occafion, unlef{s to forewarn us 
of the fate which awaits them, and to tell us, that their days are 
numbered ? I cannot fuppofe, that the gentleman mentioned this little 
army diftributed on a line of three thoufand miles, for the purpofe 
of giving alarm to three hundred thoufand free and brave yeomanry 
ever ready to defend the liberties of the country. 

The hon. gentleman proceeded to inform the committee, that the 
government, availing itfelf of the depredations of the Algerines, 
¢reateda navy. Didthe gentleman mean to infinuate, that this war 
was invited by the United States ? Has he any documents or proof 
to render the fufpicion colourable ? No, fir, he has none. He well 


“knows that the Algerine aggrefions were extremely embarrafling to 


the government. When they commenced, we had no marine force 
to oppofe to them. We had no harbours or places of fhelter in the 
Mediterranean. A war with thefe pirates could be attended with 
neither honor nor profit. It might cofta great deal of blood, and 
in the end it might be feared that a conteft fo far from home, fubjec 
to numberlefs hazards and difficulties, could not be maintained. 
What would gentlemen have had the government to do? 1 know 
there are thofe whe are ready to anfwer—abandon the Mediterranean 
trade. But would this have done? The corfairs threatened to pafs 
the Streights, and were expected in the Atlantic. Nay, fir, it was 
thought that eur very coafts would not have been fecure. 

Wil! gentlemen go farther and fay, that the United States ought 
to relinquifh their commerce. _I believe this opinion has high author- 
ity to fupport it, It hasbeen faid, that we ought to be only cultiva- 
tors of the earth, and make the nations of Enrope our carriers. 

This is not an occafion to examine the folidity of this opinion ; 
but I will only afk, admitting the adminiftration were difpofed to tura 
the purfuits of the people of this country from the Ocean to the land, 
whether there is a power in the government, or whether there would 
be if we were as ftrongas the government of ‘Turkey, or even of 
France, to accomplifh the object ? With a feacoaft of 1700 miles, 
with innumerable harbours and inlets, with a people enterpriling be- 
yond example, is it poffible to fay, you will have no thips or failors, 
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sor merchants. The people of this country will never confent to 
give uptheir navigation, and every adminiftration will find themfelves 
conftrained to provide means to protect their commerce. 

In refpect to the Algerines the late adminiftrations were fingularly 
unfertunate. They were obliged to fight or pay them. The true 
policy was to hold a purfe in one hand and a {word in the other. 
‘This was the policy of the government. Every commercial nation 
in Europe was tributary to thefe petty barbarians. It was not efteem- 
ed difgraceful. It was an affair of calculation, and the admiiniftra- 
tion, made'the beft bargain in their power. They have heretofore 
been feandalized for paying tribute to a pirate, and now they are cri- 
minated, for preparing a few frigates, to prote@ our citizens from 
flavery and chains. Sir, I believe on this and many other occafions, 
if the finger of heaven had pointed out a courfe and the government 
had purfued it, yet, that they would not have efcaped the cenfare 
and reptoaches of their enemies. 

We were told, that the difturbances in Europe were made a pre- 
text for augmenting the army and navy. I will not, Mr. Chairman, 
at prefent go into a detailed view of the events which compelled the 
government to put on the armour of defence, and to refilt by force the 
Freach aggreffions. All the world know the efforts which were 
made to accomplith an amicable adjultment of differences with that 
power. It is enough to {tate, that ambafladors of peace were twice 
repelled from the fhores of France with ignominy and contempt. It 
is enough te fay, that it was not till after we had drunk the cup of hu- 
wiliation to the dregs, that the national fpirit was roufed to a manly 
refolution, to depehd only on their God and their own courage for 
their protection. What, fir, did it gtieve the gentleman, that we did 
not crouch under the rod of the Mighty Nation, and like the petty 
powers of Europe, tamely furrender our independence? Would he 
have had the people of the United States relinquith without a flruggle 
thofe liberties which had ceft fo much blood and treafure ? We had 
not, fir, recourfe to arms, till the mouths of our rivers were choaked 
with French corfairs.. Till our fhores, and every harbour, were in- 
fulted and violated. Till half our’ commercial capital had been 
feized and no fafety exifted for the remainder but the protection of 
force. At this moment a noble enthufiafin ele@trized the country— 
the national pulfe beat high, and we were prepared to fubmit to eve- 
ry facrifice, determined only, that our independence fhould be the 
taft. At that time an American was a proud name in Europe ; but 
‘I fear, much I fear, that in the courfe we are now likely to purfue, 
the time will foon arrive, when our citizens abroad will be afhamed 
to acknowledge-their country. 

The meafures of ’98 grew out of the public feelings. They were 
loudly demanded by the public voice. It was the people who drove 
the government to arms, and not as the gentleman expreffed it, the 
government which pufhed the people to the X. Y. Z. of their politi- 
cal defigns before they underftood the A. B. C. of their political 
principles. 
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But what, fir, did the gentleman mean by his X. Y.Z. - I muft 
look for fomething very fignificant, fomething more than a quaintnefs 
of expreflion, or a play upon words, in what falls from a gentleman 
of his learning and ability. Did he mean that the difpatches which 
contained thofe letters were impoftures defigred to deceive and mif- 
lead the people of America. Intended to roufe a falfe fpirit not juf- 
tified by events.—Though the gentleman had no refped for fome of 
the characters of that embafly ;-though he felt no refpeét for the 
Chief Juftice or the gentleman appointed from South Carolina, two 
characters as pure, as honorable and exalted, as any the country, can 
boaft of, yet, I fhould have expected that he would have felt fome 
tendernefs for Mr. Gerry, in whom his party had fince given proofs 
of undiminifhed confidence. Does the gentleman believe that Mr. 
Gerry would have joined in the deception, and aflifted in fabricating 
a tale which was to blind his countrymen aad to enable the goyern- 
ment to deftroy their liberties ? Sir, I will not avail myfelf of the 
equivocations or confeflions of ‘Talleyrand himfelf; I fay thefe gen- 
tlemen will not dare publicly to deny what is attefted by the hand and 
feal of Mr. Gerry: ; , 

The truth of thefe difpatches admitted, what was your govern- 
ment todo? Give us fay the Direétory, 1,200,000 livres for our 
own purfe; and. purchafe fifteen millions of dollars of Dutch debt, 
(which was worth nothing) and we will receive your miniftets and 
negociate for peace: se ; ue 

Tt was only left to the government to chufe between an uncondi- 
tional furrender of the homer and independence of the country, ora 
manly refiftance: €an you blame, fir, the adminiftration for a line 

of conduét, which has reflected on the nation fo much honor; and to’ 
: which under God, it owes its prefent profperity. : 
Thefe are the events of the general government, which the gentle- 
: man has reviewed in fucceflion, and endeavoured to render odious or 
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fufpicious. For all this I could have forgiven him, but there ig one 

thing for which 1 will not, I cannot forgive him. _ I mean his attempt 

to difturb the afhes of the dead—to difturb the afhes of the great and 

good Wafhington. Sir, 1 might degrade by attempting to eulogize 

this illuftrious charaéter; The work is infinitely beyond my powers. 

I will only fay that as long as exalted talents and virtues confer honor 
among men, the name of Washington will be held in veneration. : 

Acfier, Mr..Chairman; the honorable member had exhaufted one 

quiver of arrows again{t the late executive, he, opened ancther 

equally poifoned, againft the judiciary. He has told usy fir, that 

: when the power of the government was rapidly pafling from federal 

hands, after we had heard the thundering voice of the people which 

difmiffed us from their feryice, we erected a judiciary, which we ex- 

pected would afford us the fhelter of an inviolable fan@uary. The 

gentleman is deceived. We knew better, fir, the characters who 

were to fucceed us, and we knew that nothing was facred in the eyes 

*f infidels. No, fir, I never had a thought that any thing belong- 
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ing-to-the federal government was holy in the eyes of thofe gentle- 
men. I could never therefore imagine that a fan@uary could be 
built up which would not be violated.  t believe thefe gentlemen re- 
gard public opinion becaufe their power depends upon it, but I be- 
heve they refped no exifting eftablifhment of the government, and if 

. public opinion could be brought to fupport them, I have no-doubt 
they would annihilate the whole. I fhall at prefent only fay farther 
en this head, that we thought the re-organization of the judicial 
fyftem an ufeful meafure, and we confidered it as a duty to employ 
the remnant of our power to the belt advantage of the country. 

The honorable: genttenian expreffed his joy that the conftitution 
had’ at laft become facred in our eyes—that we formerly held that it 
meant every thing or nothing. I’believe, fir, that the conftitution 
formerly appeared different in our eyes from what it now appears in 
the: eyes of the dominant party. We formerly faw in it the princi- 
ples of a fair and goodly creation ? We looked upon it as a fource of 
peace, of fafety, of honor and of profperity to the country. But 
now the view is changed; it is the inrument of wild and dark de- 
ftruétion. It'is a weapon which is to proftrate every eftablifhment, to 
which the nation owes the unexampled bleffings which it enjoys. 

' The prefent flare of the country is an unanfwerable commentary 
upon our conftriction of the conftitution. Ft is true that we made 
it mean much, ‘and T-hope, fir, we fhall not be taught by the pre- 
fent adminiltration that it can mean even worfe than nothing. 

The gentleman has not confined his animadverfions to the indivi- 
dual eftablifhment, but has gone fo far as to make the judges the fub- 
ject of perfonalinve@tive. They have been charged with having 
tranfgrefled the bounds of judicial duty,. and become the apoftles of 
apolitical fe. We have heard of their travelling about the country 
for little other putpofe than to’preach the federal doétrines to the peo- 
ples” * bat BE SIN 
i Sit, I think a judge fhould never be a partizan. No man would 
Beniore ready to condemn a judge who carried his political prejudi- 

_ €e$ of antipathies on the bench. “But Ihave ftill to learn that fucha 
charge can be fultained againft the judges. of the United States. 
“The conftitution is the fupreme law of the land, and they have 
taken pains in their chatges to grand juries to unfold and explain its 
principlés. Upon fimilar occafions, they have enumerated the laws 
which compofe our criminal:code, and when fome ef thofe laws 
have been denounced by the enemtes of the adminiftration as uncon- 
flitutional, the judges may have felt themfelves called upon to exprefs 
their judgments upon that point and the reafons of their opinions. 

' So far, but no farther, I believe.the judges have gone 5 in going 
thus far they have done nothing more than faithfully difcharge their 
duty. 4 
But if, fir, they have offended again{t the conftitution or laws of 
the country, why are they mot impeached? The gentleman now 
holds the {word of juftice ; the jadges are ret. a privileged order, 
they have no fhelter but their innocence. 


ei 


But in any view are the fins of the former judges to.be faflened 
upon the new judicial fyftem ? Would you annihilate a fyftem, be- 
caufe fome men under part of it had aéted wrong. The conflitution 
has pointed out a mode of punifhing and removing the men, and does 
not leave, this. miferable pretext.for the wanton exercife of powers 
which is‘aow contemplated. oe 

The honourable member has thought himfelfjuftified in making a 

‘charge of a ferious and frightfal nature again{t the. judges. They 
have been reprefented going about fearching out victims of the fedi- 


tion law. But no fad has been ftated ; no proof has, been adduced, 


and the gentleman mult excufe me for refufing my beliefto the charge 
ull it is fuftained by ftronger and better ground than aflertion. 

If, however, Mr. Chairman, the eyes of .the gentleman are de- 
lighted with vidims, if objects of mifery are grateful to his feelings, 
Jet me turn his view from ‘the walks of the judges to the track cf the 
prefent executive. It is in this path we fee the real vidtims of ftenn, 
uncharitable, unrelenting power. It is here, fir, we fee the foldier 
who fought the battles of the revolution\; who fpilt his blood and 
walted his flrengths to eftablith the independence of his country, de- 
prived of the reward of his fervices, and left to pine in penury and 
wretchednefs. It is along this path that you may fee hetplefs chil- 
dren crying for bread, and grey hairs finking in forrow to the grave! 
It is here that.no innocence, no merit, no truth, no fervices can 
fave the unhappy fe@tary, who does not believe in the creed. of thofe 
in power. I have been forced upon this fubje&, and before I leave 
it, allow me to remark, that without ‘enquiring into the right of the 
Prefident to make vacancies in office, during the. recefs of the Sen- 
ate, but admitting the power to exilt, yet that it never was given by 
‘the conftitation to enable the Chief Magiftrate to punifh the infults, 
to revenge the wrongs, or to indulge the antipathies of the man. 
If the difcretion exifts, Ishave no hefitation in faying that itis abufed 
when exercifed from any other motive than the public good. And 
when I fee the will of a Prefident precipitating from office, men of 
probity, knowledge, and talents, againft whom the community has no 


complaint, I contider it as a wanton and dangerous abufe of power. 


A\nd when I fee men who have been the vitims of this abufe of pow- 
er,, I viewthem as the proper objects of natienal {ympathy and com- 
miferation. . 

Among the caufes of impeachment againft the judges, is their at- 
tempt to force the fovercignties of the ftates to bow befure them. We 
have heard them called an ambitious body politic ; and the fad I al- 
Jude to, has been confidered as full proof of the inordinate ambi- 


‘tion of the body. 


Allow me to fay, fir, the gentleman knows too much not to know 
that the judges are not a body politic. He “fuppofed, perhaps there’ 
was an odium attached to the appellation, which it might ferve his 
purpofes to conneét with the judges. But, fir, how do you derive 
any evidence of the ambition of the judges from their decifion that 
the Ratesunder our federal. compact were compellable to do juftice ? 


"2 
Can it be fhewn or even {aid that the judgment of the court was a 
falfe conftruétion of the conftitution ? The policy of later times on 
this point has altered the conftitution, and in my opinion has oblite- 
Fated its faireft feature. Iam taught by my principles that no power 
ought to be fuperior to juftice. It is not that I wifh tofee the ftates 
humbled in duft and afhes ; it is not that I with to fee the pride of 
any man flattered by their degradation ; but it is that I with to fee 
the great and the fmall, the fovereign and the fubjeét bow at the al- 
tar of juftice, and fubmit to thofe obligations from which the Deity 
himfelf is not exempt. What was the effect of this provifion in the 
conftitution ? It prevented the ftates being the judges in their own 
caufe, and deprived them of the power of denying juftice. Is there 
a principle of ethics more clear than that a man ought not to be a 
judge in his own caufe, and isnot the principle equally {trong when 
not applied to ane man, but to a collective body? It was the happinefs 
of our fituation which enabled us to force the greateft ftate to fubmit 
to the yoke of juftice, and it would have been the glory of the coun- 
try in the remoteft times, if the principle in the conftitution had been 
_ maintained.—What had the ftates to dread ? Gould they fear injuf- 
tice when oppofed to a feeble individual ? Has a great man reafon to 
fear from a poor one? And could a potent ftate be alarmed by the 
unfounded claim of a fingle perfon ?: For my part I have always tho’t 
that an independent tribunal ought. to be provided to judge on the 
claims againit this government. The power ought not to be in our 
own hands. We are not impartial, and are therefore liable without 
‘our knowledge todo wrong. .I never could fee why the whole com- 
munity fhould not be bound by as {trong an obligation to do juflice to 
an individual, as one man is bound to do it to another. 

In England the fubjeét has a better chance for jultice againft_ the 
fovereign than in this country a citizen has againft a ftate. The 
crown is never its own arbiter, and they who fitin judgment have no 
intereft in the event of their decifion. 

The judges, fir, have been criminated for their condué in rela- 
tion to the fedition act, and have been charged with fearching for vic- 
tims who were facrificed under it. ‘Ihe charge is eafily made, but 
has the gentleman the means of fupporting it ? It was the evident de- 
fign of the gentleman to attach the odiyn; of the fedition law to the 
judiciary ; on this {core the judges are furely innocent.—They did 
not pafs the act; the legiflatare made the law, and they were obliged 
by their oaths toexecute it. ‘The judges decided the law to be con- 
{titutional, and I am not now going to agitate the queftion. I did 
hope when the law paffed, that its effet would be ufeful. It did net 
touch the fieedom of fpeech, and was defigned only to reftrain the 
enormous abufes of the prefs. It went no farther than to punifh ma- 
licious falfhoods publifhed with the wicked intention of defroying the 
government.—No innocent man ever did or could have fuffered un- 
der the law. Nopunifhment could be inflicted till a jury was fatisti- 
ed that a publication was falfe, and that the party charged knowing 
it to be falfe had publithed it with an evil defiga. ‘ 


i ts te te A ee Oi ee —_-, =, > 


i 


13 


The mifcond& of the judges, however on this fubje& has been 
confidered by the gentleman the more aggravated, by an attempt to 
extend the prisciples of the fedition ad, by an adoption of thofe of 
the commonlaw. Conneéted with this fabje@, fuch an attempt was 
never made by the judges. They have held generally, that the con- 
(iitution of the United States, was predicated upon an exifting com- 
mon law Cf the foundnefs of that opinion, 1 never had a doubt. 
I fhould fcarcely go too far, were I to fay, that ftript of the com- 
mon law, there would be neither conflitution nor government. The 
conftitation is unintelligible without reference to the common law. 
And were we to go into our courts of juftice with the mere {tatntes 
of the United States, nota llep could be taken, not even a contempt 
could be punished. Thofe fatutes prefcribe no forms of pleadings, 
they contain ne principles of evidence. they furnifh no rule of prop- 
erty. If the common Jaw Coes not exilt in moft cafes there is no 
law, but the willof the judge. 

I have never contended, that the whole of the common law at- 
tached to the conflirution, but only fuch parts as were cenfonant to 
the nature and fpirit of our government. We have nothing todo 
with the Jaw of the Ecclefiaftical eftablifhment, nor with any princi- 

le of monarchical tendency. What belongs to us,. and what is un- 
faitable, is'a queflion for the found, difcretion of the judges. The 
principle is analogous to one which is found ia the writings of all ju- 
rifts, and commentators. Whena colony is planted, it is eftablithed 
fabje& to fuch parts of the law of the mother country, as are applicable 
to its fitvation. When our forefathers colonized the wildernefsof A- 
merica, they brought with them the common Jaw of England. They 
elaimed it as their birth right, and they left it as the moft valuable in- 
heritance to their children, Let me fay, that this fame common 
Jaw, now fomuch defpifed and vilified, is the cradle of the rights 
and hberties which we now enjoy.. Iris to the common Jaw we owe 
our diftinétion from the colonifts of France, of Portugal and of 
Spain. Bow long isit fince we have difcovered the malignant quali- 
ties which are now aferibed tothkislaw ? Istherea {tate in the Union 
which has not adopted it, and in which itis not in force? Why is it 
refuted tothe federal conftitution ?. Upon the fame principle, that ev- 
ery power is cenied which tends to invigorate the government. 
Without this law, the conflitution becomes, what perhaps many gen- 
tlemen with to fee it, a dead letter. 

For ten years it has been the doGrines of eur courts. that rhe com- 
mon law was in force, and yet can gentlemen fay, that there has been 
a vidtim who has fuffered under it. Many have experienced its pro- 


_teétion, none can complain of its oppreffion. 


In order to demonttrate the afpiring ambition of this body politic, 


the judiciary, the hon. gentleman {tated with mech emphafis and 


feeling, that the judges had been hardy enough to fend their man- 
date into the executive cabinet. Was the gentleman, fir, acquainted 
with the fa& when he made this flatement. It differs eflentially 
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‘from what I know I have heard upon the fubje&. “I thall be allowed 
to ftate the fact. 

Several commiffions had been made out by the Jate adminiftration, 
for juftices of the peace of thisterritory. ‘The commiffions were com- 
plete—they were figned and fealed, and left with the clerks of the of: 

fice of State, to be handed to the perfons appointed. The new ad- 
miniftration found. them on the clerk’s table, and thought prover to 
withhold them. ‘Thefe offices are not dependent on the will of the 
Prefident. The perfons named in the commiffions, confidered that 
their ‘appointments were complete, and that the detention of their 
commiffions was a wrong, and not juftified by the legitimate author- 
ity of the Executive. ‘I'hey applied to the fupreme court, for a rule 
upoa the fecretary of State, to thew caufe why a mandamus fhould 
not iffue, commanding him to deliver up the commifions. Let me 
afk, fir, what could the judges do? The rule to thew caufe was a 
matter of courfe upon anew point in the lealt doubtful. 'Io have de- 
nied it, would have been to fhut the doors of juftice againft the par- 
ties. It concludes nothing, neither the jurifdiction nor. the regularity 
of the ad. The judges did their duty. They gave an honorable 
proof of their independence. They liftened to the complaint of an 
individual againft your Prefident, and have fhewn themfelves difpofed 
to grant redrefs againft the greateft man in the government ; if a 
wrong has been committed and the conftitution authorifes their inter- 
ference, will gentlemen fay, that the fecretary of State, o1 even the 
Prefident is not fubje@ to law ? And if they violate the law, where 
can we apply for redrefs but to our courts of juftice. But, fir, itis 
hot true, that the judges iffued their mandate to the Executive ; 
they have only called upon the fecretary of State to fhewthem, that 

_‘whathe has done is right. Is is but an incipient preceeding which 
decides nothing. 

Mr, Giles rofe to explain. He-faid, that the gentleman from 
Delaware had afcribed to him many things which he did not fay, and 
shad afterwards undertaken to refutethem. He had only faid, that 
mandatory procefs had iffued ; that the courfe purfued by the court 
“indicated a belief by them, that they had jurifdiction, and that in the 

event of no caufe being fhewn a mandamus would iffue. 

Mr. Bayard—I (tated the gentleman’s words as ! took them down. 
It is immaterial whether the miftake was in the gentleman’s expreflion, 

-ovin my underftanding. He has a right to explain, and I will take 
his pofition as he now ftates it. I deny, fir, that mandatory procefs 
‘has iffued. Such procefs would be imperative, and fuppole a jarif. 
*diGtion to exilt; the proceeding, which has taken place, is no more 
-than notice of the application for juftice made to the court, and al- 
dows the party to thew, either thatno wrong has been committed, or 
‘that the court has no jurifdigtion over the fubje@. Even, fir, if the 
rule were made abfolute, and the mandamus iffued, it would not be 
definitive, but it would be competent for the fecretary in a return to 
‘the writ, to juftify the a@ which has been done, or to thew that.it is 
mot a fubject of judicial cognizance. 
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Tt is not till after an infuficient return that a peremptory mandamus 
iffues. In this tranfaction, fo far from feeing any thing culpable in 
the condué of your judges, I think, fir, that they have given a flrong’ 
proof of the value of that conftitutional provifion which makes them 
independent. hey are not terrified by the frowns of executive 
power, and dare to judge between the rights of a citizen and the 
pretenfions of a Prefident. 

I believe, Mr. Chairman, I have gone through moft of the pre-_ 
liminary remarks which the honorable gentleman thought proper to 
make before he proceeded to the confideration of thofe points. which 
properly belong to the fubjeé&t before the committee. 1 have not {up- 
pofed the topics I have been difewfiing had any connegtion with the 
bill on your table ;' but 1 felt it as a duty not to leave unanfwered 
charges again{t the former adminiftrations and our judges, of the molt 
infidious tendency, which I know to be unfounded, and which were: 
calculated and defigned to influence the decifion on the meafure now 
propofed. Why, Mr. Chairman, has the prefent fubjeat been com- 
bined with the army, the navy, the internal taxes, and the fedition® 
law 2 Was it toinvolye them in one common odium, and to confign: 
them to a common fate ? Do I fee in the preliminary remarks of the 
honorable member the title page of the volume of meafures which 
are to be purfued ? Are gentlemen fenfible of the extent to which it 
is defigned tolead them ? They are now called on to reduce the ar~ 
my, to diminifh the navy, to abolifh the mint, to deftroy the indepen-- 
dence of the judiciary, and will they be able to flop when they are: 
next required to blot oat the public debt, that hateful fource of mon- 
jed intereft and of ariftocratic influence ? Be affured, Sir, we fee but 
a fmall partof the fyftem which has been formed. Gentlemen know 
che advantage of progreflive proceedings, and my life forit, if they 
ean carry the people with them; their career will not be arrefted 
while a trace remains of what was done by the former adminiftrations.- 

"There was another remark of the honorable member which I muft 
be allowed to notice. ©The pulpit, fir, has not efcaped invective. 
The minifters of the gofpel have been reprefented, like the jadgee, 
forgetting the duties of their calling, and employed in diffeminating: 
the herefies of federalifm. Am I then, fir,-to underftard that reh- 
gion is alfo denounced, and that your churches are to be fut up : 
a\re we to be deprived, fir, both of law and gofpel ? Where do the 
principles of the gentleman end ? When the fyftem of reform is com: 
pleted, what will remain ? I pray God that this fourithing country, 
which, under his providence, has attained fach a height of prefperi- 
ty, may yetefeape the defolation fnivered by another nation, by the 
practice of fimilar doétvines. 

I beg pardon of the committee for having confumed fo much time 
upon points Jittle conneéted with the fubject of the debate. Tul E 
heard the honorable member from Virginia yeflerday, I was prepared 
only to difeufs the merits of the bill upon which you are called to 
vote. His preliminary remarks were defigned to have an effec 
which I deemed it material to endeavour to counteradt, and I there- 


16 

fore yielded to the neceffity of purfuing the courfe hé had taken, 
though I was coafcious of deporting very far fromthe fubjedt before 
the committee. To the difcuflion of that fubje@ 1 now return with 
great fatisfadlion, and fhall confider it under the two views it naural- 
ly prefents ; the conftitutionality and the expsdicacy of the meafure. 
I find it mott convenient to confider firft, the queltion, of expedien- 
cy, and fhall therefore beg permiffion to invert the natural order of 
the inquiry. 

To thew the inexpediency of the prefent bill I thall endeavor to 
prove-the expediency of the judicial law of the laft feffion.—In do- 
ing this it will be neceffary to take a view of the leading features of 
the pre-exifting fyitem, to inquire into its defects, and to examine 
how far the evils complained of were remedied by the provifions of 
the lateact. Itis not my intention to enter into the details of ihe 
former fyftem 3 it can be neceffury only toltate fo much as will dif 
tinctly thew its defetts. 

There exiited, fir, a fupreme court, having original cognizance in 
a few cafes, but principally a court of < appel ilate jerifdiction, This 
was the great national court of dernier refort.. Before this. tribunal 
gueltions of unlimited magnitude and confequence both of a ciyit 
and politieal nature received their final decifion; and 1 may be al- 
Jowed to call it the national crucible of juftice, in which the judg- 
ments of inferior courts were to be reduced to their elements and 
cleanfed from every impurity. ‘here was a cireuit court, compofed 
in each diftri& of a judge of the fupreme court and the diltrict judge. 
‘his was the chief court of. bufinefs both ef a civil and criminal 
nature. ' 

In each diffri&a court was eftablifhed for affuirs of revenue and 
of admiralty and maritime jurifdiction.—It is not neceffary for the 
purpofes of the prefent argument to give a more extenfive outline of 
the former plan of the judiciary. We difcover that the judges of the 
fupreme court in confequence of their compofing a part of the circuit 
courts, were obliged to travel from one extremity to the other of 
this extenfive country. In order to be in the court houfe two months 
in the year they were forced to be upon the road fix. The fupreme 
court being the court of laft refort, having final juri{di@ion over que!- 
tions of incalculable importance, Sight certainly to be filled with 
men not only of probity, but of great talents, leanne, patience and 
experience. The union of thefe qualities is rarely, very rarely found 
in men whe have not paffed the meridian of life. My Lord Coke 
tells us no man is fit to be a judge till he has numbered the lucubra- 
tionsof twenty years. Men oftitudions habits are feldom men of flrong 
bodies. In the courfe of things it could not be expected that men 
fit to be judges of your fupreme courts would be men capable of tra-- 
verfing the giountains and wildernefles of thisextenfive country.. It 
was aneflential and great defe@ in this court, that it required in men 

‘the combination of qualities, which it isa phenomenon.to find uniced. 
Tt required that they fhould poffefs the Jearning and experience et 


years andthe dirength and activity of youth. .Pumay fay further, 
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Mr. Chaitman, that this court, from its conftitution tended to dete. 
tioration and not to improvement.—Your judges, inftead of being’ia 
their clofets and increafing by refleétion and ftudy their ftock of 
wifdomt and knowledge, had not even the means of repairing the 
ordinary wafte of time. Inftead of becoming more learned and 
more Capable, they would gradually lofe the fruits of their former in- 
duftry. Let me afk if this was not a vicious conftrudtion of a court 
of the higheft authority and greateft importance in the nation. Ina 
court frem which no one had an appeal and to whom it belonged to 
eftablifh the leading principles of national jurifprudence. 

In the conftitution of this court as a court of laft refort, there was 
another effential defect. he appeals to this court are from the cir- 
cuit courts. The circuit court confifts of the diftrié judge and a 
judge of the fupreme court. In cafes where the diftri&t judge is in- 
terefted, where he has been counfel, and where he has decided in 
the court below, the judge of the fiipreme court alone compofes the 
circuit court. What thea is fubftantially the nature of this appellate 
jarifdiction ? In truth and praétice the appeal is from a member of a 
court to the bedy of the fame court. The circuit courts are butem- 
anations of the fupreme court. Caft your eyes on the fupreme’court 5 
you (ee it difappear, and its members afterwards arifing in the fhape 
of circuit judges. Behold the circuit judges ; they vanifh and imme+ 
diately you perceive the form of the fupreme court appearing. ‘There 
is, fir, a magic in this arrangement which is not friendly to juftice. 
When the fupreme court affembles, appeals come from the various 
circuits of the United States. There are appeals from the decifions 
of each judge. The judgments of each member pafs in fucceflion un+ 
der the revifion of the whole body. ‘Will nota judge while he is 
examining the fentence of a brother to-day, remember that that bros 
ther will fit in judgment upon his proceedings te-morrow. Are the » 
members of a court thus conftituted, free from all motive, exempt 
from all bias which could even remotely influence opinion ona the 
point of ftriét right } and yes let me afk emphatically, whether this 
court, being the court of final refort, fhould not be fo conftituted; 
that the world fhould believe and every fuitor be fatisfied, that in 
weighing the juftice of a caufe, nothing entered the {cales but its true 
merits. ‘ 

Your fuprethe court, fir, I have never confidered as any thing more 
than the judges of affize fitting in bank. It is a fyftem with which 
perhaps | fhould find no fault, if the judges fitting in bank did not 
exercife a final jurifdi€tion. Political inftitutions fhould be fo calcu- 
lated as not to depend upon the virtues, but to puard againft the vices 
and weakneffes of men. It is poffible that a judge of the fupreme 
court, would not be influenced by the efprit du corps, that he would 
neither be pratified by the affirmance nor mortified by the reverfal of 
his opinions ; but this, fir, is eftimating the ftrength and purity of 
human nature upon a poffible but not on its ordinary {cale. : 

I believe, Mr. Chairman, e in prattice, the formation of the 
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fupreme court frulrated in a great degree the delign of its inftitutions 
I believe that many fuitors were difcouraged from feeking a revilion 
‘of the opinions of the circuit court by a deep impreffion of the diffi- 
culties to be {urmounted in obtaining the reverfal of the judgment of 
a court from the brethrea of the judge who pronounced the judg: 
ment. The benefit of a court of appeals well conftituted is not con- 
fined to’the mere at of reviewing the fentence of an inferior court, 
but is more extenfively ufeful by the general operation of the know- 
ledge of its exiltence upon inferior courts. ‘Lhe power of encontrol- 
able deciiion is of the moft delicate and dangerous nature. When 
exercifed in the courts itis more fermidable than by any other branch: 
of our government.. Itis the judiciary only which can reach the 
perfon, the property, or life of an individual. ‘The exercife of their 
power is {cattered over feparate cafes, and creates no common caufe. 
‘Lhe great fafety under this power arifes.from the right of appeal. 
A fenfe of this right combines the reputation of the judge with the 
gullice of the caufe. In my opinion it isa {trong proof of the wif- 
dom of a judicial fyftem when few caufes are carried into the court 
of the laff refort. Iwould fay, if it were not parodoxical, that the 
very exiftence of acourt of appeals ought to deftroy the occafien for 
it. The confcience of the judge, fir, will no doubt be a great check, 
upon him in the unbounded field of difcretion created by the uncer- 
tainty of law, bat I fhould in general cafes more rely upon the effect 
produced by his knowledge, that an inadvertent or defigned abufe of 
power was liabie to be correéted by a fuperior tribunal. A: court of 
appellate jurifdiGion organized upon found principles fhould exift, 
though few caufes arofe for their decifion ; for it is furely better to. 
have a court and no caufes, than'to have caufes and no court. F 
now preceed, fir, té canfider the defects which are plainly difcerna- 
ile, or which have been difcovered by praétice in the conftitution of 
the circuit courts.’ ; : 

Thefe courts from information which I have received, I apprehend 
were originally conftru€ted upon a fallacious principle. I have heard 
it ftated that the defign of placing the judges of the fupreme court in. 
the circuit courts, was toeftablifh uniform rules of decifion through- 
out the United States. It was fuppofed, that the prefiding judges of the 
circuit courts proceeding from the fame body would tend to identify 
the principles and rules of decifion in the feveral diftris. In practice a 
contrary effeét has been difcovered to be produced by the peculiar or- 
ganization of thefe courts. In pra@tice we have found not only a 
want of uniformity of rule between the different diftrids—but no u- 
niformity of rule in the fame diftri&. No doubt there was an uni- 
formiity in the decifions of the fame judge, but as the fame judge fel- 
dom fat twicé fucceffively in the fame diftri, ard fometimes not till 
after an interval of two or three years, his opinions were forgotten 
or reverfed before he returned. ‘Che judges were not educated ia the 
fame {choo}. ‘The praétice of the courts, the forms of proceeding 
aswell as the rules of property, are extremely various in the differ. 
ent quarters ef the United States. The lawyers of the eaftern,, the 
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middle and Southern States are fearcely profeffors of the fame fcience. 
Thefe courts were ina ftate of perpeteal fudtuation. The fuceeflive 
terms gave you courts in the fame diftrict, as different from cach oth- 
eras thofe of Conheéticut and Virginia. No fy{tem of praétice 
could grow up, no-certainty of rule could be eftablithed. The ‘eeds 
fown in one term fcarcely vegetated before they wete trodden under 
foot. The condition of a fuitor was terrible-the ground wasalways 
trembling under his feet. The opinion of a former judge was no pre- 
cedent to his fucceffor. Each confidered himfelf bound to follow 
the light of his own underitanding. ‘fo exemplify thefe remarks 1 
will take the liberty of ftating a cafe which came under my own ob- 
fervation. An application before one judge was made to quath an 
attachment in favor of a fubfequent execution creditor—the applica- 
tion was refilted upon two grounds, and the learned judge, to whom 
the application was firt made, exprefling his opinion in fupport of 
both grounds, difmiffed the motion. At the fucceeding court a dif. 
ferent judge prefided, and the application was renewed and anfwered 
upon the fame grounds. The fecond'learned judge was of opinion, 
that one point had no validity, but he confidered the other fullaina- 
ble, and was about alfo to difmifs the motion, ‘but upon being preffed 
at laft confented to grant arule to fhew caufe. At the third term, 
athird learned judge was on the bench, and though the cafe was ar- 
gued upon its former principles, he was of opinion, that both an- 
{wers to the application were clearly infufficient, and accordingly 
quafhed the attachment. When the opinions of his prececeffors 
were cited, he replied, that every man was to be faved by his own 
faith. Upon the opinion of one judge, a faitor would fet out ina 
long courfe of proceedings and after lofing much time and wafting 
much money he would be met by another jndge, who would tell him 
he had miftaken his road, that he muft rewrn to the place from which 
he farted, and purfue a different track. T’hus it happened as to the 
chancery procefs to compel the appearance of adefendant. Some of 
the judges confidered themfelves bound by the rules in the Englith 
books, while others conceived that a power belonged tothe court up- 
on the fervice of a fubpeena to make a fhort rule for the defendant to. 
appear and an{wer or that the bill fhould be taken pro confeffo. A 
cafe of this kind occurred, where much embarraffment was experi- 
enced. In the circuit court for the diflri® of Pennfylvania a ‘bill in 
chancery was filed againfta perfen, who then happened to be in that 
diftri@, but whofe place of refidence was in the North-Weftern tere 
citory. The fubpoena was ferved, but there was no anfwer nor ap- 
pearance. The courtto which the writ was returned, without difft- 
‘culty, upon anapplication, granted arule for the party to appear and 
vanfwer at the expiration of a limited time, or that the bill be taken 
proconfeflo. A perfonal fervice of this rule being neceffary, the 
complainant was obliged to hire a meflenger to travel more than a 
thoufand miles to ferve a copy of the rule. Atthe enfuing court, af- 
‘idavit was made of the fervice and a motion to niake the rule able. 
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Jute, The feene immediately changed, a new judge prefided, and 
is was no longer the fame court. 

The authority was called for, to grant fuch a rule; was it ware 
yanted by any a@& of Congrefs, or by the practice of the flate ? It was 
anfwered there is no aét of Congrefs, the {tate has no court of Chan- 
cery : But this proceeding was inftituted and has been brought to its 
prefent ftage, at confiderable expence, under the direGion of this 
court. The judge knew of no power the. court had to direct the 
proceeding, and he did not confider. that the complainant could have 
a decree upon his bill without going through the Jong train of pro- 
cefs found in the .books of Chancery pra@ice.. ‘The complainant 
took this courfe, and at a future time was told by another judge, that 
he was incurring an unneceffary lofs of time and money, and that a 
common rule would anfwer his purpofe. I afk you, Mr. Chairman, 
if any fyftem could be devifed more likely to produce vexation and 
delay. Surely, fir, the law is uncertain enough in itfelf, and its 

paths fufficiently intricate and tedious, not to. require that your fuit- 
ors fhould be burthened with additional embarrafsments by the organ- 
ization of your courts. ot 

The circuit is the principal court of civil and criminal bufinefs ; 
the defects of this court were therefore moft generally and fenfibly 
felt. The high characters of the judges at firft brought fuitors into 
the courts, but the bufinefs was gradually declining, though caufes 
belonging to the jurifdidtion of the courts were multiplying, the con- 
tinual ofcillation of the court baffled all conjecture as to the correct 
courfe of the proceeding or the event of acaufe. The law ceafed to 
beafcience. To advife your client it was Jefs important to be {killed 
in the books than to be acquainted with the character of the judge 
who was to prefide. When the term approached, the enquiry was, 
what judge are we tohave ? What is his character as aJawyer? Ishe 
acquainted with chancery Jaw ? is he a ftri@ common Jawyer, or a 
fpecial-pleader ? . 

When the character of the judge was afcertained ; gentlemen 
would then, confidering the nature of their caufes, determine whether 
it was more advifable to ufe means to poltpone or to bring them to a 
hearing. ‘ 

The talents of the judges rather encreafed the evil, than afforded 
@ corrective for the vicious conftitution of thefe courts. They had 
not drawn their knowledge from the fame fources : Their fy{tems 
were, different, and hence the character of the court more eflentially 
changed at each fucceffive term. Thefe difficulties and embarrafl- 
ments banifhed fuitors from the court, and without more than a com- 
mon motive, recourfe was feldom had to the federal tribunals. 

I have ever confidered it alfo, as a defeét in this court, that it was 
compofed of judges of.the higheft and loweft gradés. ‘Uhis, fir, was 
an unnatural affociation ; the members of the court ftood on ground 
too unequal to allow the firm affertion of his opinion to the diftri@ 
judge. Inftead of being elevated, he felt himfelf degraded by a feat 
upon the bench of this court. In the diftri€t court he was every 
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thing, in the cireuit eourt he was nothing. Sometimes he was ob- 
liged to leave his feat, while® his affociate reviewed the judgment 
which he had given inthe court below. In all cafes he was fenfible 
that the fentences inthe court in which he was, were fubject to the 
revifion and control of a fuperior jurifdi@tion, where he had no influ- 
ence, but the authority of which was fhared by the judge with whom 
he was acting. No doubt in fome inftances the diftria judge was an 
efficient member of this court, but this never arofe from the nature 
of the fyftem, but from the perfonal charaéter of the man. T have 
‘yet, Mr. Chairman, another fault to find with the ancient eftablifh- 
ment of the cireuit courts. They confifted only of two judges, and 
fometimes of one. ‘The number was too fmall, confidering the ex- 
tent and the importance of the jurifdiction of the court. Will you 
remember, fir, that they hold the power of life and death without 
appeal. That their judgments were final over fums of 2000 dollars, 
and their original jurifdiétion reftrained by no limits of value, and 
that this was the court to which appeals were carried from the diftrict 
court. 

Lhave often heard, fir, that in a multitude of council, there was 
wifdem, and ifthe converfe of the maxim be equally true, this court 
muft have been very deficient. When we faw a fingle judge rever{- 
ing the judgment of the diftri& court, the objection was moft ftrik- 
ing, but the court never had the weight which it ought to have pof- 
felled and would have enjoyed had it been compofed of more mem- 
bers. 

But two judges belonging to the court an inconvenience was fome- 
times fet from a divifion of their opinions. And this inconvenience 
was but poorly obviated by the provifion of the law that in fuch cafess 
the caufe fhould be continued to the fucceeding term, and receive its 
decifion from the opinion of the judge who fhould then prefide. 

I do not pretend, Mr. Chairman, to have enumerated all the de« 
fects, which belonged to the former judicial fyftem. But 1 truft 
thofe which I have pointed out, in the minds of candid men, will 
juftify the attempt of the legiflature to revife that fyftem, and to make 
a fairer experiment of that part of the plan of our conftitution which 
regards the judicial power. The defeéts, fir, to which I have allud- 
ed, had been a long time felt and often fpoken of. Remedies had fre- 
quently been propofed. I have known the fubje& brought forward 
in Congrefs or agitated in private, ever fince 1 have had the honor 
of a feat upon this floor. I believe, fir, a great and jul deference 
for the author of the ancient {cheme, prevented any innovation upon 

its. material principles, there was no gentleman who felt that defer- 
ence more than myfelf, nor fhould 1 have ever hazarded a change 
upon fpeculative opinion. But practice had difcovered defeéts which 
might well efcape the moft difcerning mind in planning the theory. 
The original fyftem could not be more than experiment ; it was built 
ppon no experience. It was the firft application of principles to a 
new flate of things. "The firit judicial law dafplays great ability, and 
itis no difparagement of the author, to fay its plan is not perfect. 
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I know, fir, that fome have faid, and perhaps nota few have bee 
“heved, that the new fyftem was introduced not fo much with a view 
to its improvement of the old, as to the places which it provided 
for the friends of the adminiftration. This is a calumny fo notort- 
oufly falfe, and fo humble as not to require nor deferve an anfwer 
upon this floor. It cannot be fuppofed chat the paltry object of pros 
viding for fixteen unknown men could have ever offered an induce. 
ment to a great party, bafely to violate their duty 3 meanly to facrifice 

their charaéter ; and foolifhly to forego all future hopes. 

I now come, Mr. Chairman, to examine the changes which were 
made by the late law. This fubjeét has not been corredly undere 
ftood. . It has every where been erroneoufly reprelented.. I have 
heard much faid about the additional courts created by the act of laft 
feffion. I perceive them {poken of inthe Prefident’s meflage. In 
the face of this high authority [ undertake to ftate, that no additional 
court was eftablifhed by that law. eee 

Under the. former fy(tem there was one Supreme Court, and 

there is but one now. here were feventeen diltrié courts, and there 
reno more now. There was a circuit court held in each diftria, 
and fuch is the cafe at prefent. Some of the diliri& judges are di» 
rected to hold their courts at new places, but there is ftill in eacks 
diftri@ but one diitriét. court. What, fir, has. been done? he 
unnatural alliance between the fupreme and diftrié courts has-been 
fervered, but the jurifdi@ion of both thofe courts remains untouch- 
ed. The power or authority of neither of them has been augmented 
or diminifhed. The jarifdiGion of the circuit court has been extend- 
ed to the cognizance of debts of 400 dollars, and this is the only 
material change in the power of that court. The chief operation of 
the late law is a new organization of the circuit courts. To avoid 
the evils of the former plan, it became neceflary to create a new corps 
of judges. It was confidered that the fupreme court-ought to be 
ftationary and to have no connettion with the judges over whofe . 
fentences they had an appellate jurifdiction. 
-* Vohave formed a circuit court out of the diftri@ judges, would 
have allowed no court of appeal from the diftrict court, except the 
fupreme court, which would have been attended with great incon- 
wenience. Butthis {cheme was oppofed by a ftill greater diffieulty. 
In many diftriéts the duties of the judge require a daily attention. 
In all of them bufinefs of great importance may on unexpected occur 
rences require his prefence. 

This pian was thought of s it was well examined and finally re- 
jedted, in confequence of ftrong objeétions to which it was liable. 
Nothing therefore remained, but to compofe the circuit-court of 
judges diftiné& from thofe of the other courts. Admitting the pro- 
priety of excluding from this court the judges of the fupreme and 
diftri& courts, I think the late Corgrefs cannot be accufed of 
any wanton expence nor even of a negleét of economy ‘in the. new 
eftablifhntent, ‘This extenfive country has been divided into fix cir: 
evita, and three judges appointed for each circuit.. Moft of the judges 
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Aave twice a year to attend a court is three ftates, and thére ‘is noz 
one of them who has riot to travel farther, and who in time will nos. 
have more labour to perform, than any judge of the ftate courts. 
When we call to mind, that the jurifdittion of this court reaches 
the life of the citizen, and that in civil cafes its judgments are final 
toalarge amount ; certainly it will not be faid that it ought to have 
been compofed ef lefs than three judges. One was furciy enough, 
and if it had been doubtful whether two were not fufficient, the in- 
convenience, which would have frequently arifen from an equal di- 
vifiowof opinion, juftifies the provifion which fecures a determination 
in all cafes. 

Jt was additionally very material to place on the bench of this court,. 
a judge from each {tate, as the court was in general bound to conform 
to the law and the practice of the feveral ftaies. 

Itruft, fir, the committee are fatisfied that. the number of judges. 
which compefe the circuit court is not too great, and that the legifla- 
ture would have been extremely culpable, to have committed the high 
powers of this court to fewer hands. Let me now afk, if the com- 
penfation allowed to thefe judges is extravagant. It is little mere 
than half the allowance made to the judges of the fupreme court. 
Jt is but a {mall proportion of the ordinary pradtice of thofe gentle- 
men of the bar, who are fit, and te whom we ought to look to fill the 
places You have given a falary of 2000 dollars. ‘Phe puifne 
jadges of Pennfylvania, I believe, have more. When you deduct 
the expences of the office, you will leave but a moderate compenfa- 
tion for feryice, buta fcanty provifion for a family. When, Mr. 
Chairman, gentlemen cooly confider the athendments of the late law, 
I flatter myfeif their candor will at leaft admit that the prefent mod- 
ification was fairly defigned to meet and remedy the evils of she ald 
fyitem. 

; The fupreme court has been rendered ftationary. Men of age, of 
Jearhing, and of experience, are now capable of Aolding afeat on the 
bench ; they have time to mature their opinions in caufes on which 
they are called to decide, and they have leifure to devote to their 
books, andto augment theirftore of knowledge. It was our hope 
by the prefent eftablifhment of the court, to render it the future pride, 
andhonor, and fafety of the nation. It is this tribunal which mu 
ftamp abroad the judicial charaéter of our country. Itis here, that 
ambafladors and foreign agents, refort for juftice, and it belongs to 
this high court to decide finally, not only on controverfies of unlimi- 
ted value between individuals, and on the more important collifion of 
flate pretenfions, but alfo upon the vabidity of the laws of the flates, 
and of this government. ‘Will it be contended that fuch great trufls 
ought to be repofed in feeble or incapable hands, It bas been affer+ 
ted that this court will not have bufinefsto employ it. ‘Ihe affertion 
is fapported neither by what is paft, nor by what is likely to happen. 
During the prefent feflion of Congrefs at their laft term the court 
was fully employed for two weeks in the daily hearing of caufes. 
But its bufinefs muft encreafe, There isno longer that reftraint upon 
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appeals frem the circuit court, which was impofed by the authority 
of the judge of the court to which the appeal was to be carried ; no 
longer will the apprehenfion of a fecret unavoidable bias in favor of 
the decifion of a number of their own body, fhake the confidence of 
a fvitor, in reforting to this court, whe thioks that jultice has not 
been done to him in the court below. ‘I'he progreffive encreafe of 
the wealth und population of the country, will unavoidably fwell the 
bufinefs of the court. But there isa more cettain and unfailing fource 
of employment, which will atife in the appeals from the courts of 
the national territory. From the courts of original cognizance in 
this territory, it affords the only appellate jurifdi@ion. If gentlemen 
will look to the ftate of property, of a vait arhount in this city, they 
mutt be fatished that the fuupreme court will have enough to do for the 
money which is paid them. 
Let us next confider, fir, the prefent ftate of the citcuit courts. 
There are fix courts, which {it in twenty-two diftriéts, each court 

vifits at leaft three diftri@s ; fome four. The courts are now com: 
pofed of three judges of equal power and dignity. Standing on 
equal ground their opinions will be independent and firm. Their 
number is the beft for confultation, and they are exempt from the in- 
convenience of an equal divifion of opinion. But what I value moft; 
and what was defigned to remedy the great defeét of the former fyf 
tem, is the identity which the court maintains. Each diftri@ has 
now always the fame court. Each diftrié will hereafter have a fyf- 
tem of practice and uniformity of decifion. The judges of each 
circuit will now fudy, and learn and retain the laws and prattice of 
their refpective diftri@s. It never was intended, nor is it practicable 
that the fame rule of property or ‘of proceeding {hould prevail from 
N. Hampbhire to Georgia. “The old courts were enjoined to obey 
the laws of the refpective fates. ‘Lhofe laws fluctuate with the will of 
the ftate legiflatares, and no other uniformity could ever be expedted, 
buyin the conftruétion of the conftitution and ftatutes of the United 
States. This uniformity is ftill preferved by the comtrol of the fue 
“preme court over the courts of the circuits. Under the prefent eftab. 
Jithment, a rational fyftem of jurifprudehce will arife, . ‘The practice 
and local laws of the different diftriats may vary, butin the fame dif- 
tri they will be uniform. ‘The praétice of each diftriét will faggelt 
improvements tothe others, the progreflive adoption of which will in 
time affimilate the fy{tems of the feveral diftriats. 

dt is unneffary, Mr. Chairman, for me to fay any thing ia rela- 
sion to the diftri@ courts. Their former jurifdiction was not varied 
by the Jaw of the laft feffion. 

It has been my endeavor, fir, to give a correét idea of the defects 
of the former jadicial plan, and of the remedies for thofe defects in- 
troduced by the law now defigned to be repealed. I do not pretend 
to fay that the prefent fyltem is perfeét, I contend only that it is bet- 
ter than the old. If, fir, inflead of deftroying, gentlemen will un- 
dertake to improve the prefent plan, I will not only applaud their 
motives, but will alift in their labor, We afk only that our fyftem 
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may be tried. Let the fentence of experience be pronounced upon 
it. Let us hear the national voice after it has been felt. "Chey will 
then be better able to judge its merits. In practice it has not yet 
been complained of; and as it isdefigned for the benefit of the peo- 
ple, how can their friends juftify the act of taking it from them before 
they have manifelted their difpofition to part with it ? 

How, fir, amI to account for the extreme anxiety to get rid of 
this eftablifhment. Does it proceed from that fpirit which fince pow- 
er has been given toit, has fo unrelentingly peifecuted men in office 
who belonged to a certain fect ? I hope there will be a little patience; 
thefe judges are old and infirm men ; they will die; they mult die ; 
wait but a fhort time, their places will be vacant ; they will be filled 
by the difciples of the new f{chool, and gentlemen will net have to 
anfwer for the political murder which is now meditated. 

I fhall take the liberty now, fir, of paying fome attention to the 
objections which have been exprefled againft the late eftablifhment. 
An early exception which, in the courfe of the debate, has been 
abandoned by moft gentlemen, and little relied on by any one, is the 
additional expence. The gentleman from Virginia {tated the ex- 
pence of the prefent eftablifhment at 137,000 dollars.—On this head 
the material quftion is, not what is the expence of the whole eftab- 
lifhment, but what will be faved by the repealing law on the table. 
I do not eftimate the faving at more than 28,500 dolJs. You fave no- 
thing but the falaries of 16 judges of 2000 dollars each, From this 
amount is to be deducted the falary of a judge of the fupreme court, 
which is 3,500 dollars. Abolifhing the prefent fyftem will not vary 
the incidental expences of the circuit court. You revive a circuit 
court whofe incidental expences will be equal to thofe of the coart 
youdeftroy. ‘The encreafed falaries of the diftrict judges of Ken- 
tucky and Tenneffee mut remain. Itis not propofed to abolifh their 
offices, and the admiflions upon the other fide allow that the falaries 
cannot be reduced. 

If there were no other objeGion, the prefent bill could not pafs 
without amendment, becaufe it reduces the falaries of thofe judges, 
which is a plain undeniable infraction of the conftitutien. But, fir, 
it is nota fair way of treating the fubje€ to fpeak of the aggregate 
expence. ‘I'he great enquiry is, whether the judges are neceflary, 
and whether the falaries allowed to them are reafonable ? Admitting 
the utility of the judges, I think no gentleman will contend, that the 
compenfation ts extravagant. 

We are told of the exnence attending the federal judiciary. Can 
gentlemen tell me ofa government under which jultice is more cheap- 
ly adminiftered ; add together che falaries of all your judges and the 
amount but little exceeds the emoluments of the Chancellor of Eng- 
land. Afcertain the expences of ftate juftice, and the proportion of 
each ftate of the expence of federal juflice, and you will find that 
the former is five times greater than the latter. Do gentlemen ex- 
pedt that a fultem expanded over the whole union is to colt no more 
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than the eftablifhment of a fingle ftate ? Let it be remembered, fir, 
that the judiciary is an integral and co-ordinate part with the higheft 
branches of the government.—No government can long exift with- 
out an efficient judiciary. Itisthe judiciary which applies the law 
and enables the executive to carry it into effect. Leave your laws 
to the judiciaries of the ftates to execute, and my word for it, in ten 
years you have neither law nor conftitution. Is your judiciary fo 
collly that you will not fupport it ? Why then lay out fo much money 


“upon the other branches of your government ? I beg that it will be 


recollected that if your judiciary cofts you thoufands of dollars, your 


legiflature colts you hundreds of thoufands, and your executive millions. 


An objection has been derived from the paucity of caufes in the 
federal courts, and the ebjection has been magnified by the allega- 
tion, that the number had been annually decrealing. ‘The facts ad. 
mitted, [ draw a very different inference from my opponents. [ni 
my opinion they furnifh the f{trongeft proof of the defects of the for- 
mer eftablifhment, and of the neceflity of a reform. I have no 
doubt, nay, I know it to be a fa&, that many fuitors were'diverted 
from thofe tribunals by the fluctuations to which they were fubject. 
‘Allow me however, totake fome notice of the fas. ‘They are 
founded upon’ the Prefidential document, No. 8. raking the fa@s 
as there ftated, they allow upwards ef 50 fuits annually for eack 
court, when it is confidered that thefe catifes mult each have exceed: 
ed the value of 500 dols. and that they were generally litigated ca- 
fes, I do not conceive, that there is much ground to afirm, that the 
courts were without bufinefs. But, fir, I muftbe excufed for fay- 
ing, I pay little refpect to this document. It has been fhewn by oth- 
ers in feyeral points to be erroneous, and from my own knowledge,’ I 
know itto be incorreét.. What right had the prefident to call upon 
the clerks to furnith him witha liftof the fuits which had been brought 
or were depending in their refpedtive courts ? Had this been direéted 
by Congrefs, or was there any money appropriated to. pay the ex- 
poe! Ts there any law which made it the duty of the clerks to o- 

ey the order of the executive ? Are the clerks refponfible for refu- 
fing the lifts, or for making falfe or defedtive returns ? Do we know 
any thing about the authenticity of the certificates madeby the clerks ? 
And are we not now aiming a mortal blow at one branch of the gov- 
ernment, upon thecredit, and at the inftigation of another and a ri- 


val department? Yes, fir, I fay at the inftigation of the Prefident, 


for | confider this bufinefs wholly as a Prefidential meafure. This. 
documentand his meffage, fhew that it originated with him; I confider 
it as now profecuted by him, and I believe, that he has the power to 
arreft its progrefs, or to accomplifh its completion. 1 repeat that it 
is his meafure. I hold him refponfible for it ; and I truaft in God 
that the time will come, when he wil! be called upon to an{wer ‘for 
itas hisact. And I truft the time will arrive, when he will hearus. 
{peaking upon the fubje& more effectually. 

It has been ftated as the reproach, fir, of the billof the laft fef 
fion, that it was made bya party at the moment when they were fen- 
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‘Able, that their.power was expiring and pafliing into other hands. Te 


is enough for me, that the fall and legitimate power exilted. The, 
remnant was plenary and efficient. And it was our duty to employ. 
it according to our judgments and confciences for the good of the, 
country. We thought the bill a falutary meafure, and there was no, 
obligation upon us to leave it as a work for our fucceffors. Nay, fir, 
T have no hefitation in avowing, that I had no confidence in the per- 
fons who were to follow us. And Iwas the more anxious while we 
had the means to accomplifh a work which I believed they would not 
do, and which I fincerely thought wauld contribute to the fafety. of 
the nation by giving ftreagth and fupport to the conftitution through 
the {torm to which it was likely to be expofed. The fears, which I 
then felt, have not been difpelled, but multiplied by what I have 
fince feen.’ I know nothing which is to be allowed to ftand. I ob- 
ferve the inftitations of the government falling around me, and where 
the work of deflruétion is to end God alone knows. We difcharged 
our confciences in eftablifhing a judicial fyftem, which now exilts, 
and it will be for thofe who now hold the power of the government 
to anfwer for the abolition of it, which they at prefent meditate. We 
are told, that our law was again{t the fenfe of the nation. Let me 
tell thofe gentlemen, they are deceived, when they call themfelves the 
mation. ‘Chey are only a dominant party, and though the fum of fed- 
eralifm fhould never rife again, they will fhortly find men better or 
worfe than themfelves thrufting them out of their places. I know it 
is the cant of thefe in power, however they have acquired it, to call 
themfelves the nation. We have recently witnefled an example of 
itabroad. How rapidly did the nation change in France, at one 
time Briffot called himfelf the nation—then Robefpierre, afterwards 
Tallien and Barras, and finally Buonaparte. But their dreams were 
foon diflipated, and they awoke in fucceffion upon the fcaffold, or in 
banifhment. Let not thefe gentlemen flatter themfelves, that heaven 
has referyed for them a peculiar deftiny. What has happened to 
others in this country they mult be liableto. Let them not exult 
too highly in the enjoyment of a little brief and ‘fleeting authority. 
It was ours yefterday, it is theirs to-day, but to.morrow it may bey 
long to others. 

(Mr. Bayard here flated, that he'had gone through the remarks 
he had to make conneéted withthe firft point of the debate ; that 
he obferved, that the common hour of adjournment had gone by, 
and that he fhould fit down in order to allow the committee to rife, 
if they thought proper ; and that he fhould beg leave to be heard 
the following day upen the fecond point. After fome converfation, 
the committee rofe, reported—and the Houfe adjourned. ] 


SarurpAy, February 20, 1802. 
I owe to the committee the expreflien of my thanks for the pa- 
‘tience with which they attended to the laborious difcuffion of yefterday. 
t will be my endeavour in the remarks which [have to offer upon 
che remaining point of the debate, to confume yo time which the 
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Importance of the fubje@ does not juftify. I have never departed 
from the queftion before the committee, but with great reluctance. 
Before I heard the gentleman from Virginia, I had not an obferva- 
tion to make unconneéed with the bill on the table. It was he who 
forced me to wander on foreign ground, and be affured, fir, I thall 
be guilty of no new digreflions where I am not covered by the fame 
jultification. 3 

I did think that this was an occafion when the Houfe ought to 
have been liberated from the dominion of party fpirit, and allowed 
to decide upon the unbiafled difates of their underftanding. ‘The 
vain hope which I indulged that this courfe would be purfued was 
foon diflipated by the inflammatory appeal made by the gentleman 
from Virginia, to the paflions of his party. 'This appeal, which 
treated with no refpe& the feelings of one fide of the Houfe, will 
excufe recriminations which have been made, or which fhall be re- 
torted. We'were difpofed to conciliate, but gentlemen are deceived 
if they think that we will fubmit to be trampled on. 

I fhall now, fir, proceed to the confideration of the fecond point 
which the fubje@ prefents. However this point may be difguifed by 
fubtilties, I conceive the true queftion to be—has the legiflature a 
right by a Jaw to remove a judge ? Gentlemen may ftate their quef- 
tion to be, has the legiflature a right by law to vacate the office of a 
judge ? But, asin faG they remove the judges, they are bound to 
anfwer our queftion. 

The gueftion which I ftate they will not meet. Nay, Dhave con- 
fidered it as conceded upon all hands, that the legiflature have not 
the power of removing a judge from his cffice ; but it is contended 
only that the office may be taken from the judge. Sir, itis a prin¢ 
ciple in law, which ought, and I apprehend does, hold more {trong- 
ly in politics ; that what is prohibited from being done direétly is re- 
ftrained from being done indire€tly. Is there any difference but in 
words between taking the office from a judge and removing the judge 
from the office ?\ Do you not indireatly accomplifh the end, which 
you admit is prohibited. I will not fay that it is the fole intention 
of the fupporters of the bill before us, to remove the circuit judges 
from their offices; but I will fay that they eftablifh a precedent, 
which will enable worfe men than themfelves to make ufe of the le- 
giflative power for that purpofe upon any occafion. If it be confti- 
tutional to vacate the office, and in that way to difmifs the judge, 
can there be a que(lion as to the power to re-create the office and to 
fill it with another man? Repeal to-day the bill of the laft fefion, 
and the circuit judges are no longer in office. To-morrow refcind 
this repealing aét (and no one will doubt the right to do it) and no ef- 
fectis produced but the removal of .the judges. To fuppofe that 
fuch a cafe may occur is no vagary of imagination. The thing has 
been done, fhamelefsly done in a neighboring ftate.. The judges there 
held their offices upon the fame tenure with the jedges of the Uni- 
ted States. Three of them were obnoxious to the men in power. 
The judicial law of the ftate was repealed, and immediately re-enaa- 
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ed without a veil being thrown over the tranfaction. The obnoxious 
men were removed, their places fupplied with new charaéters, and 
the other judges were re-appointed. Whatever fophiftry may be 
able to fhew in theory, in praétice there never willbe found a differ- 
ence in the exetcife of the powers of removing a judge and of va- 
cating his office. 

The queftion, which we are now confidéring, depends upon the 

provifions contained in the conftitution. It is an error of the com- 
mittee, upon plain fubjeéts to fearch for reafons very profound. Up- 
on the prefent fubject the {trong provifions of the conititution are fo 
obvious, that no eye can overlook them. They have been repeatedly 
cited, and as long asthe queftion {tated is under difcuflion,, they mult 
be reiterated. ‘There are two prominent provifions to which I now 
particularly allude. 1ft The judges fhall hold their offices during 
good behavior. 2d. Their compenfation fhall not be diminifhed du- 
ring their continuance in office. “Thefe are provifions fo clearly un- 
deritood upon the firft imprefion, that their meaning ‘is rather obfcu- 
red than illuftrated by argument. What is meant, and what has been 
univerfally underftood by the tenure of ‘ good behaviour 2? Ad ten- 
ure for lifeif the judge commit no mifdemeanor. It is fo under- 
ftood and expreffed in England, and fo it has always been received 
and admitted in this country. The expre/s provifion then of the con- 
{itution defines the tenure of a judge’s office ; a tenure during life.— 
How is that tenure exprefily qualified? By the good behaviour of 
the judge.—Is the tenure qualified by any other expre/s condition or 
limitation? Noother. As the tenure is expre/s, as but one ex- 
pres limitation is impofed upon it, can it be fubject to any other 
limitation not derived from neceflary implication. If any material 
provifion in the conftitution can in no other manner be fatisfied, than 
by fubje@ting the tenure of this office to fome new condition, I will 
then admit that the tenure is fubject to the condition. 
_ Gentlemen have ventured to point out a provifion which they con- 
ceived furnifhed this neceflary implication, They refer to the pow- 
er givento Congrefs from time to time to eftablifh courts inferior to 
the fupremecourt. IF this power cannot be exercifed without vaca- 
ting the offices of exifling judges, I will concede that thofe offices 
may be vacated. But on this head there can be no controverfy. 
‘The power has been, and at all times may be exercifed without va- 
cating the office of any judge. It wasfo exercifed at the laft feflion 
of Congrefs : and I furely do not now dilpute the right of gentle- 
men to eftablifh as many new courts as they may deem expedient. 
"Lhe power to eftablifh new courts does not therefore neceffarily im- 
ply a power to abolifh the offices of exifting judges, becaufe the ex- 
iffence of thofe offices does not prevent an exccution of the 
power. 

The claufe in the conftitution to which I have juft alluded has 
faurnifhed to gentlemen their famous pofition, that, though you cannot 
remove a judge from his office, you may take the office from the 
judge. Though I fhould be inorder, I will not call this a quibble, 
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but I fhallattempt, in the courfe of the argument, yet more clearly 
to-prove that it is one. Ido not contend that you cannot abolith an 
empty office, but the pointon which I rely is, that youcan do no a& 
which impairs the independence of a judge.—When gentlemen af: 
fert that the office may be vacated notwithftanding the incumbency 
of the judge, do they confider that they beg the very point which 
is incontroverfy. The office cannot be vacated without violating the 
exprefs provifion of the con{tiution in relation to the tenure. 

The judge is to hold his office during good behaviour. Does he 
hold it when it is taken from him? Has the conttitution faid, that 
he fhall hold the office during good behaviour, unlefs Congrefs fhall 
deem it expedient to abolifh the office? If this limitation has been 
omitted, what authority have we to make a part of the con- 
flitution. 

The fecond plain, unequivocal provifion, on this fubje& is, that 
the compenfation of the judge fhall not be diminifhed during the 
time he continues in office. This provifion is dire@tly leveled at the 
power of the legiflature. They alone could reduce the falary. 
Could this provifion have any other defign than to place the judge 
out of the power of Congrefs ; and yet how imperfe@ and how ab- 
furd the plan. You cannot reduce a part of the compenfation, but 
you may extinguifh the whole. What is the fum of this notable rea- 
foning ? You cannot remove the judge from the office but you may 
take the office from the judge. You cannot take the compenfation 
from the judge, but you may feparate the judge from the com- 
penfation. 

Tf your conftitution cannot refift -reafoning like this, then indeed 
is it waite paper. 

T will here turn afide, in order to confider a variety of arguments 
drawn from different fources, on which gentlemen on the other fide 
have placed a'reliance. I know of no order in which they can be claf- 
fed, and T fhall take them upas I meet with them on my notes. It 
was urged by the honorable member from Virginia to whom I have 
fo frequently referred, that what was created by law, might by law 
be annihilated. In the application of his principle, he difclofed views 
which I believe, have not yet been contemplated by gentlemen of 
his party. He was induftrious to fhew that not only the inferior 
courts but the fupreme court derives its exiftence from law. The 
prefident and legiflature exift under the conftitution. They came 
into being without the aid of a law. But though the conftitution 
faid, there fhouldbea fupreme court, no judges could exift till the 
court was organized by alaw. This argument, I prefume, was pufh- 
ed to this extent in order to give notice to the judges of the fupreme 
court of their fate and to bid them prepare for their end. 

I fhall not attemt ta difcriminate between the tenure of the offices 
“of the judges of the fupreme and inferior courts. Congrefs has pow- 
er to organize both defcriptions of courts, and to limit the number of 
Gudges, but they have no power to limit or define the tenure of office. 
sCongrefs creates the office; the Prefident appoints the officer, -but-it 


ai 

is neither under Congrefs or the Prefident, but under the conftitution, 
that the judge claims to hold the office during good behaviour. ‘The 
principle afferted does not in this cafe apply ; the tenure of office is 
not created by law, and if the truth of the principle were admitted, 
it would not follow, that the tenure of the office might be vacated 
by law. But the principle is not found. T will fhew a variety of ca- 
fes which will prove its fallacy. Among the obnoxious meafures of 
the late adminiftration, was the loan of five millions, which was fund- 
ed at 8 per cent. The loan was created by a law and funded by 
Jaw. Isthe gentleman prepared to fay, that this debt, which was- 
funded by a law of the former legiflature, may be extinguifhed by.a 
law of the prefent. Can you, by calling the intereft of this debt, 
exorbitant and ufurious, jultify the reduétion of it ? Gentlemen admit 
that the falary of a judge, though eftablifhed by alaw, cannot. be di- 
minifhed by a law. The fame thing mutt be allowed with. refpect to 
the falary of the Prefident. Sir, the true principle is, that one le- 
giflature may repeal the act of a former, in cafes not prohibited by the 
conftitution. ‘The correét queftion therefore is, whether the legifla- 
ture are not forbidden by the conftitution to abridge the tenure ofa 
judicial office ? 

In order to avoid cafes of a nature fimilar to thofe which I have 
put, the gentleman from Kentucky, (Mr. Davis,) and after him the 
gentleman from Virginia, endeavored to draw a diftinGtion between 
laws executed, and laws executory. i 

The diftin@tion was ‘luftrated by reference to the cafe of a ftate 
admitted by law into the union. Here it is faid the law is executed, 
and fundus officio, and if you repeal it, {till the ftate renvains a mem- 
ber of the union. But it was afked by the gentleman from Kentucky, 
fuppofing a law made to admit a ftate into the union, at a future 
time, before the time of admiflion arrived, could not the law be re- 
pealed. , I will anfwer the queftion to the fatisfation of the gentle- 
man, by ftating a cafe which exifts. By an ordinance of congrefs, 
in the year 1787, congrefs ordained, that when the population with- 
in the limits of a ftate within the North-Weftern Territory, fhould 
amount to 60,000 fouls—the diftri&t fhould be admitted as a member 
of the union. Will the gentleman venture to doubt as to this.cafe ? 
Would he dare to tell the people of this country, that congrefs had 
the power to disfranchife them. 

The law, in the cafe E refer to, is executory, though the event 
upon which itis to take effect is limited by population and not by 
time ? 

But, fir, if there were any thing in the principle, it has no influ- 
ence upon the cafe to which it has been applied. A Taw has crea- 
ted the office of a judge, the judge has been appointed and the office 
filled. ‘The law is therefore executed, and upon the very diftinction 
of the gentleman, cannot be repealed. The law fixing the compen- 
fation is executory, and fo is that which eftablifhes the falary of the 
'Prefident, but though executory, they cannot be repealed.: ‘The 
diftinétion therefore is idle, and leaves the queftion upon the ground 
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of the repeal, being permitted or prohibited by che conftitution. I 
fhall now advert, fir, to an argument urged with great force and not 
alittle triumph, by the honorable member from Virginia. This ar- 
gument is derived from the word, ‘hold’ in the expreflion, the judge 
thall hold his office during good behavior. It is. confidered as cor- 
relative to tenure. ‘Whe gentleman remarks, that the conftitution 
provides, that the Prefident fhall nomiaate the judge to his office, 
and when approved by the fenate, fhall commiflion him. Itis hence 
inferred, that as the Prefident nominates and commiffions the judge, 
the judge folds the office of the Prefident; and that when the con- 
dtitution provides, that the tenure of the office thall be during good 
behavior, the provifion applies to the Prefident, and reftrains the pow- 
er, which otherwife would refult in confequence of the offices be- 
ing holden of him, to remove the judges at will, This is an argu- 
ment, fir, which I fhould have thought, that honorable member would 
have been the laft perfon upon this floor to have adopted. It not 
only imputes to the Prefident royal attributes, but prerogatives, 
derived from the rude doétrines of the feudal law. Does the gentle- 
man mean to contend, that the Prefident of thefe ftates, like the 
monarch of England, is the fountain. of honor, of jaftice and of of- 
fice ?, Does he mean to contend, that the courts are the Prefident’s 
courts, and the judges, the Prefident’s judges ? Does he mean to fay, 
fir, that the chief magiftrate is always fuppofed te be prefent in thefe 
courts, and that the judges are but the images of his juftice ? To 
ferve the paltry purpofes of this argument, would the gentleman be 
willing to infufe into our conftitution, the vital {pirit of the feudal doc- 
trines? He does not believe, he cannot believe that when the word 
‘hold’ was employed, any reference was had to its fendal import. fhe 
language of theconttitution furnifhes no fupport tothis feudal argument. 
Thefe officers are not called the judges of the Prefident, but the 
judges of the United States. hey are a branch of the govern- 
ment equally important, and defigned to be co-ordinate with the Pre- 
fident. If, fir, becaufe the Prefident nominates to office and com- 
muiflions, the office is held of him, for a {tronger reafon where by pa- 
tent he grants lands of the United States, the lands are held of him. 
find upon the grantee’s dying without heirs, the lands’ would efcheat 
not to the United States, but tothe Prefident. In England, the 
tenure of lands and offices is derived from the fame principle. All 
lands are held mediately, or immediately of the crown, becaufe they 
are fuppofed to have been originally acquired from the perfonal grant 
of the monarch. It is the fame of office, as the king is fuppofed to 
be the fource-of all offices, Having the power to grant, he has a 
right to define the terms of the grant. hefe terms conftitute the 
tenure. When the terms fail, the tenure ceafes, and the object. of 
the grant reverts to the grantor: This gentleman has charged others 
with monarchical tendencies, but never have I before witneffed an at- 
‘tempt fo bold and ftrong to incorporate in our conftitution, a rank 
monarchical principle. If, fir, the principle of our conftitution on 
this fabject be republican, and not monarchical, and the judges hold 
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i Sie a ol shemie: (eH O. 34) 
their offices of the United States, and not of the Prefident, then the 
application of, his argument has all the force againft.the gentleman; 
which he defigned it thould have againft his adverfaries.. . For .if the 
office be held’ of thé: United, States, andthe tenure of good behavior 
was defigned to reftrain the power:of thofe. of whom: the office was 
holden,» it will fdllow,: that it was theintention to reftrain the power 
of the United States. Poh TSE Sb ke hy ; 

We were told by arishoniorable gentleman from Virginia, who rofe 
carly in'the debate, (Mr. Thompfon) that the principles we advo- 
cated tended to eftablifh a finecaré fy{tem in the country: . Sin, Lam 
as little difpofed to bé acceflary to the eftablifhment of fuch a fyftems; 
as any gentleman on this floor. But letme afk how this fyftem is to 
be produced? We eftablifhed judicial offices, to which numerous:and. 
important dutiés wete afligned. A compenfation has been allowed ta 
the jadges, which no one will fay, is immoderate, or difproportion- 
ed to the fervice to be rendered. Thefe gentlemen firft abolifh. thé 
duties of the offices, then call the judges penfioners, and afterwards 
accufe us of eftablifhing finecures. ‘There are no penfioners.at pref- 
ent, if there fhould be any, they will. bé the creatures of this. laws. 
L have ever confidered itas'a found and moral maxim, that. no one; 
fhould avail himfelf of his own wrong. Itis a maxim; which ought 
to be equally obligatory upon the public.as upon the: private. man. Tn. 
the prefent cafe, the judge offers you his fervice. . You canngt fays 
it is not worth the money you pay for'it.. .You refufe to accept. the 
fervice 5 and after engaging’ to pay him while he continued to perforny, 
the fervice, you deny him his compenfation; becaufe he neglects to 
render fervices which you have prevented him from. performing.. 
Was injuftice ever more flagrant ? Surely, fir, the judges are innocents 
If we did wrong, why fhould’ they be punifhed and difgraced 2 They; 
did not pafs the obnoxious law, they did not create the offices, they: 
had no participation in the guilty bufinefs'; -but they. were invited upon: 
the faith of government, to renounce their private profefions, to re= 
linquifh the emolument of other. employments, and to enter into.the: 
fervice of the United States, who engaged to. retain them during their; 
lives, if they’ were guilty of no mifcondu@. ‘They have behaved 
ihemfelves well, unexceptionably well, when they, find the goyern~ 
ment refcinding the contraét made with them, -refufing the flipulated. 
price of their labour, difmifingthem from fervice, and in order. to: 
cover the fcandalous breach of faith, ftigmatizing them with names 
which may render them odious to their countrymen. Is there a gén- 
tleman on the floor of this Houfe, who would not revolt at fuch. cons: 
dué in private life? Is.there one who would feel himfelf juftified,: 
after employing a perfon for a certain time, and agreeing to pay 2, 
certain compenfation, to difmifs the party from the fervice upon any 
eaprice which altered’ his views, deny him the ftipulated eompeniation, 
and to abufe him with opprobrious names, for expedting the benefit 
of the engagement ? : aoe 

_A bold attempt was made by one of the gentlemen’ from Virginias. 
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(Mr. Giles) to force to his aid the Statute of 13th Wm. 3d. 
call it a bold attempt, ‘becaufe the gentleman was obliged to rely up- 
on:his own affertion to fupport the ground of his argument. He 
ftated, that the claufe in the conftitution was borrowed from a fimilar 
provifion in the Statute. I know nothing about the fad, but 1 will 
allow the gentleman its full benefit. In England at an earlier period, 
the judges held their commiffions during the good pleafure of the 
monarch. The parliament defired, and the king confented, that the 
royal prerogative fhould be reftrained. That the offices of the judges 
fhould not depend on the will of the crown alone, but upon the joint 
pleafure of the crown and of parliament. The king confented to 
part with a portion of his prerogative by relinquifhing his power to re- 
move the judges without the advice of his parliament. But by an ° 
exprefs claufe in the ftatute, he retained the authority to remove them 
with the advice of his parliament. Suppofe the claufe had been omit- 
ted, which referved the righy to remove upon the addrefs of the two 
Houfes of parliament, and the Statute had been worded in the un- 
qualified" language of eur conftitution, that the judges fhould hold 
their offices during good behaviour, would not the prerogative of re- 
moval have been abolifhed altogether ? I will not fay that the honor- 
able member has been peculiarly unfortunate in the employmentof this 
argument, becaufe, fir, it appears to me, that moft to which he has 
had recourfe, when juftly confidered, have operated againft the caufe 
they were defigned to fupport. / ‘ 

The gentleman tells us that the conftitutional provifion on this fub- 
ject was taken from the ftatute of William.—Will he anfwer me this 
plain queftion ? Why do we find omitted in the conftitution, that part 
of. the ftatutory provifion, which allowed the judges to be removed 
upon the addrefs of the two branches of the legiflature ? Does he fup- 
pofe that the claufe was not obferved ?' Does he imagine that the pro- 
vifion was dropt through inadvertency ? Will he impute fo grofs a 
negle&to an inftrument every fentence and word, and comma, of 
which he has told: us was fo maturely confidered, and fo warily fet- 
tled. . No, fir, it isimpofhble ; and give me leave to fay, that if this 
part: of the conftitution were taken from the ftatute (and the gentle- 
man from Virginia muft have better information onthe fubjeét than I 
have)ithat a {tranger argument could not be adduced, to fhew that 
it was the intention of thofe who framed the conftitution, by omit- 
ting that claufe in the ftatute which made the judges tenants of their 
offices: at the will of Parliament ; to improve inthis country the En- 
glifla plan of judicature, by rendering the judges independent of the 
legiflature. And I fhall have occafion in the courfe of my obferva- 
tions to thew, thatthe ftrongeft reafons derived from the nature of our 
government, and:which do not apply to the Englith form, require 
the improvement to bg’ made, 

Upon’ this point, ih, we may borrow a few additional rays of light 
from the conititutions of Pennfylvania, of Delaware, and of fome 
other ftates. In thofe ftates it has been thought, that there might be 
mifconduct on the part of. a judge, not amounting to an impeachable 
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‘eence, for which he fhould be liable to be removed. Their con- 
Mtitutions therefore have varied from that of the United States, and 
rendered their judges liable to be removed upon the addrefs of tawo- 
thirds of each branch of the legiflature. Does it not ftrike every 
mind, that it was the intention of thofe conftitutions to have judges 
independent of a majority of each branch of the legiflature ; and I 
apprehend alfo that it may be fairly inferred, that it was underftood 
in thofe ftates when their conftitution was formed, that even two- 
thirds of each branch of the legiflature would not have the power to 
remove a judge whofe tenure of office was during good behaviour, 
unlefs the power was exprefsly given to them by the conftitution. I 
cannot well conceive of any thing more abfurd in an inftrument de- 
figned to laft for centuries and to bind the furious paflions of party, 
than to fortify one pafs to. judicial independence, and to Jeave anoth- 
er totally unguarded againit the violence of Legiflative power. 

It has been urged by the gentleman from Virginia, that our admif- 
fion that Congrefs has a power to modify the office of judge, leads to 
the conclufion, that they have the power to abolifh the office. Be- 
caufe, by paring away their powers they may at length reduce them 
to a fhadow, and leave them as humble and as contemptible as a 
court of piepoudre. ‘The office of a judge confilts of judicial pow- 
ers which he is appointed to execute. . Every law which: is paffed 
increafes or diminifhes thofe powers, and fo far modifies the office =~ 
nay it is competent for the legiflature to prefcribe additional duties or 
to difpenfe with unneceffary fervices, which are connected with the - 
office of the judge. But this power has its bounds. You may mod- 
ify the office to any extent which does not affect the independence of ° 
the judge. ‘The judge is to hold the office during good behavior ; 
now modify as you pleafe, fothat you do not infringé this conftitu- 
tional provifion. ’ oH! 

Do you afk me to draw alineand fay, thus far you can go and no~ 
farther. I admit no line can be drawn. It is an affair of found and 
bona fide difcretion. Becaufe a difcretion on the fubje& is given to 
the legiflature, to argue upon the abule of that difcretion is adopting 
a principle fubverfive of all legitimate power- 

The conftitution is predicated upon the exiltence of a certain de- 
gree of integrity inman. It has trufted powers liable to enormous 
abufe, if all political honefty be difcarded. The legiflature is not 
limited inthe amount of the taxes which they have'a right to impofe 
nor as to the objeéts to. which they are to be applied. Does this 
power give usthe property of the country, becaufe by taxes we 
might draw it into the public coffers, and then cut up the treafury 
and divide the fpoils? Is there any power in refpedt to which a pre- 
cife line can be drawn, between the difcreet exercife and the abufe 
of it. 

I can only fay therefore on this fubjeét, that every man is acquit- 
ted to his own confcience who bona ~de does not intend, and who - 
fincerely does not believe, that by the law which he-is about to.pafs, 
he interferes with the judges holding their offices during good behayior. 
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I am now brought, Mr. Chairman, to take notice of fome re- 
marks which fell from the gentleman from Virginia, which do not 
belong to the fubjedt’ beforé-us; ‘but are of fuffictent importance to de- 
ferve’ particular attention. He called’ our attentioa in a very impref- 
five manner 'to the ftate of parties in this houfe at the time when the: 
aét of the laft eflion paffed. He defcribes us in a ftate of blind par- 
oxyfm, incapable of difcérning the nature or tendency of the meaf- 
ures we were purfuing. That’a majority of the houfe were ftrug- 
gling to counteract'the expreffion of the public will, in relation ‘to 
the perfon whowas to be the chief’ magiftrate of the country. 

Ivdid fuppofe, fir, that this bufinefs' was at an end, and I did ima- 
gine thatas gentlemen had accomplifhed their objeét, they would 
have been fatished: “But as the fubje@ is again renewed, we muft be 
allowed to juftify our condua. * I know not what the gentleman calls 
an exprefion of ‘the public will, There were two carididates for the 
office of Prefident,’ who were prefented to the Houfe of Reprefent- 
atives with equal faffrages. ~The conftitution gave us the right and 
made it our duty to ele that one of the two whom we thought pref- 
erable. ~A public man js to notice the public will as conftitutionally 
expreffed. ‘The gentleman from Virginia and many others may have 
had their preference, but that preference of the public will did not 
appear’ by its conftitutional expreflion. Sir, Tam not certain, ie 
either of thofe candidates had a majority of the country in his fa- 
vor. Excluding the ftate of South-Carolina, the country was equally 
divided. We know that parties in that ftate were néarly equally balan- 
ced; and the claims of both the candidates were fupported by no oth- 
er {crutiny into the public will, than our official return of votes. 
"Thofe votes are very imperfect eyidence of the true will of a majori- 
ty of thenation, ‘Fhey refulted ftom political intrigue, and artificial 
arrangement. ~ , aes ; : 

When we look at the votes we nmft fuppofe, that every man in 
Virginia voted the fame'way. Thefe votes are receiyed as a correct 
expreflion of the public will, Amd yet we know, that if the votes 
of thatftate were apportioned according to the feveral voices of the 
people, that atleaft'feyen out of twenty-one, would have been oppo- 
fed to the fuccefsful candidates. It was the fuppreflion of the will of 
orié-third of Virginia, which enables pentlemen now to fay, that the 
prefent chief nvagiftrate'is the man of the people. I confider that 
as the’public will; which is expreffed by conftitutional organs. To 
that will Ibow and fubmit!’ “Phe public will, thus manifefted, gave 
to the Houfe of Reprefentatives, the choice of the two men for Pre- 
fident. Neither of them'was the man whom I wifhed to make Pref- 
ident, but my election was confined by the conflitution to one of the 
two, and I gave my vote to the one who I thought was the greater 
and better man: That vote I repéated; and in that vote I fhould 
have perfifted, had I not been driven from it, by imperious necefiity. 
The profpect ceafed of thé vote being effe@ual, and the alternative 
only remained of ‘taking one man for Prefident, or having no Prefi- 
dent atall. I chofe,; as Ithen thought, the teffer evil.” : 
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From the {cene in this houfe, the-gentleman carried us £0. one in 
‘the fenate. I thould bluth, fir, for the-hono¥ of the countty, coyld 
I fuppofe that the ‘law defigned to be repealed, owed its’ nates it 
that hoy to the motives which have been indicated. ‘The ‘charge 
defigned to be conveyed, not only deeply implicates the integrity of 
individuals of the fenate, but of the perfon who was then the chief 
magitirate. The gentleman, going beyond all precedent, has men- 
tioned the ames of members of that body, to whom commiflions 
iffued for offices not created by the bill-before them, but ‘which that 
bill by the promotions it afforded was likely to render vacant. He 
has confidered the icandal of the tranfaction, as apgravated by the if- 
fuing of commifiions for offices not a@ually vacant, upon the bare 
prefumption that they would become vacant, by the incumbents ac- 
cepting commiflions, for higher offices which weve ified in their fa- 
vor. The gentleman has particularly dwelt upon the jndecent ap- 
pearance of the bufinefs from two commifions being held by different 
perfons at the fame time, for the fame office. ~~~ eee oe ; 

I beg that it will be underflood, that I mean to give no opinion as 
to the regularity of granting a commiffion for a jadictal office, upon 
the probability of a vacancy, before it is a€tually vacant. But I fhall 
be allowed to fay, that fo much doubt attends the point, that an in- 
nocent miftake might be made on the fubje@. I believe, fir, it has 
been the praétice to confider the acceptance of an office, as relating 
to the date of the commiffion: © ‘Phe officer is allowed his falary ftom 
that date, upon the’ principle that the commiffion is a grant of the 
office, and the title commences with the date of the grant. ‘This. 
principle is certainly Hable to abufe, but where there wasa fufpicion 
of abufe, I prefume the government would depart from it. Admit- 
ting the office to pafs by the commiflion, and the acceptance to relate 
to its date, it then does not appear very incorreé in the cafe of a com- 
miffion, for the office of a circuit judge, gtanted to a,diftridt judge, as 
the acceptance of the commiffion for the former office relates to the 
date of the commiffion, to confider the latter office as vacant fron 
the fame time. ‘Fhe offices are compatible. You cannot fuppole. 
the fame perfon in both offices at the fame time. From the moment, 
therefore, that you conficer the office of circuit judge filled by a 
perfon who holds the commiflion of diftri& judge, you matt confider 
the office of diftria judge as vacated. The grant 3s contingens | If 
the contingency happen, the office vefls from the date of the com- 
miflion, if the contingency does net happen the grant is void. If 
this reafoning be found, it was not irregular inthe late adminiftration, 
after granting a commiflion to a diflrict jude, for the place of a cir- 
cuit judge, to make a prant of the office of the diftria jodge, upon 
the contingency of his accepting the office of circuit judge. I now 
return, fir, to that point of the charge, which was perfonal in its na- 
ture, and of infinitely the mol} ferious import. It is a charge as to 
which, we can only afk is it true? If it be true, it cannot be excufed; 
it cannot be palliated, it is vile, profligate corruption, which every, 
honeft mind will execrate. But, fir, we are not to condemn, till we 


thave evidence of the fact. _If.the offence be ferious, the proof ought* 
tobe plenary. Iwill confider the evidence of the faét, upon which 
‘the honorable member has relied, and I will fhew him by the appli- 
cation of it to a ftronger cafe, that it is of a nature to prove nothing. 

Let me firft tate the principal cafe. Two gentlemen of the fenate, 
Mr. ‘Read of South-Carolina, and Mr. Green of Rhode-Ifland, who 
voted in favor of the law of laft fefion, each received an appointment 
to the place of diftrit judge, which was defigned to be vacated by 
the promotion of the diftria judge to the office of circuit judge. Fhe 
gentleman conveyed to us a diftinét impreflion of his opinion, that 
there was an underftanding between thefe gentlemen and the Prefi- 
dent, and that the offices were the promifed price of their votes. 

I prefume, fir, the gentleman will have more charity, in the cafe 
which I am about to mention, and he will for once admit that pub- 
Jic men ovght not to be condemned, upon loofe conclufions drawn 
from equivocal prefumptions. 

_.The cafe, fir, to which I refer, carries me once more to the fcene 
of the Prefidential eleGion. I Thould not have introduced it into this 
debate, had it not been called up by the honorable member from Vir- 
ginia. In that {cene I had my part, it was a_ part not barren of in- 
cident, and which‘has left an impreffion, which cannot eafily depart 
from my recolleétion, I.know who were rendered important charac- 
ters, either from the poffeflion of perfonal means, or from the acci- 
dent of political fituation, Andnow, fir, let me afk the honorable 
member, what his reflections and belief will be, when he obferves 
that every man, on whofe vote the event of the eleétion hung, has. 
fince been diftinguifhed by Prefidential favor. I fear, fir, I fhall vio- 
Yate the decorum of Parliamentary proceeding, in the mentioning of 
names, but I hope the example which has been fet me will be admit- 
ted as an. excufe. Mr. Charles Pinckney of South-Carolina was not 
a member of the houfe, but he was one of the molt ative, efficient, 
and fuccefsful promoters of the eledtion of the prefent chief magif- 
trate. It was well afcertained that the vetes of South-Carolina were 
to turn the equal balance of the fcales. ‘The zeal and induftry of 
Mr. Pinckney had ne bounds, The doubtful politics of South-Car- 
olina were decided, and her votes caft into the fcale of Mr. Jeffer- 
fon. Mr. Pinckney has fince been appointed minifter plenipotentia- 
ry to the court of Madrid. An appointment as high and honorable, 
as any within the gift of the executive. 1 willnot deny that this 
preferment is the reward of talents and fervices, although, fir, 1 have 
never yet heard of the talents or the fervices of Mr. Charles Pinck- 
ney- In the Houfe of Reprefentatives I know what was the value 
of the vote of Mr. Claiborne of Tenneflee. he vote of a ftate 
wasin his hands. Mr. Claiborne, has fince been raifed to the high 
dignity of governor of the Miffifippi Territory. I know how great 
and how greatly felt, was the importance of the vote of Mr. Linn 
of New-Jerfey. The delegation of the ftate confifts of five members. 
Two of the delegation were decidedly for Mr, Jefferfon ; two were 
decidedly for Mr. Burr. Mr. Linn was confidered as inclining to 
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one fide, but fill doubtful. Both parties looked upto him for the 
wate of New-Jerfey. He gave it to Mr. Jefferfon, and Mr. Linn 
has fince had the profitable office of fupervifor of his diftrict confer- 
red upon him. Mr. Lyon of Vermont was in this inftance an im- 
portant man. He neutralized the vote of Vermont. His abfence 
alone would have given the vote of a ftate to Mr. Burr. It was teo 
much to give an office to Mr. Lyon: His character was low. ~ Bur 
Mr. Lyon’s fon has been handfomely provided for in one of the ex- 
ecutive offices. I fhall add to the catalogue but the name of one 
more gentleman, Mr. Edward Livingfton, of New-York. I knew 
well, full well I knew the confequence of this gentleman. His means 
were not limited to his own vote—nay, I always confidered more 
than the vote of New-York within his power. Mr. Livingfton has 
been made the attorney for the diftriét of New-York—the road of 
preferment has been opened to him—and his brother has been raifed 
to the diftinguifhed place of minifter plenipotentiary to the French re- 
public. ‘Lhis catalogue might be {welled to a much greater magni- 
tude ; but I fear, Mr. Chairman, were I to proceed further, it might® 
be fuppofea, that I myfelf harbored the uncharitable fufpicions of the 
integrity of the chief magiftrate, and of the purity of the gentlemen 
whom he thought proper to promote, which it is my defign alone to’ 
banith from the mind of the honorable member from Virginia. It 
would be doing me great injuftice to fuppofe, that I have the {malleft 
defire, or have had the remoteft intention to tarnifh the fame of the 
prefent chief magiftrate ; or of any of the honorable gentlemen who- 
have been the objects of his favor, by the flatement which I have 
made ; my motive is of an oppofite nature. ‘The late Prefident ap- 
pointed gentlemen to office, to whom he owed no perfonal obligations, 
but who only fupported what has been confidered as a favorite meaf- 
ure. This has been affumed as a fufficient ground, not only of fu 
picion, but of condemnation. 

The preferit executive, leaving fcarcely an exception, has appoint- 
ed to office, or has'by accident, indireétly gratified every man, who’ 
had any diftinguithed means in the competition, for the Prefidential 
office, of deciding the eleétion in his favor. Yet, fir, all this fur- ~ 
nithes too feeble a prefumption to warrant me to exprefs a fufpicion of 
the integrity of a great officer, or of the probity of honorable men, in- 
the difcharge of the high fun@ions which they had derived from the 
confidence of their country. Lam fure, fir, in this cafe, the honor~ 
able member from Virginia is as exempt from any fufpicion as myfelf. 
And I {hall have accomplithed my whole objeé, if 1 induce that - 
honorable member, and other members of the committee, who en- 
tertain his fufpicions as to the condutt of the late executive, to review 
the ground of thofe fufpicions, and to confider that in a cafe fur-.- 
nifhing much ftronger ground for the prefumption of criminality, 
they havean unfhaken belief, an unbroken confidence in the purity 
and fairnefs of the executive conduct. 
’ Treturn again to the fubject before the committee, from the un- 
p'eafant digreffion to which I was forced to fubmit, in order to repel 


40 


infinnations which were calculated to have the worft effed, as. well 
abroad. as within thé walls of this Houfe. TI fhall now curforily ads 
vert to fome arguments of minor importance, which are fuppofed to 
have fome Weight by gentlemen on the other fides | It is faid, that if 
the courts\are fan@tuartés andthe judges:canaot be removed by law, it 
would be in the power of a party to create a hoft of them to Hive as 
p:nfioners on the country.. This argument is predicated upon anex- 
tremé abufe of power, which can never fairly be urged to reftrain the 
legitimate exercife of it 3 as well might ir be urged, that a fubleqnent 
congrefshad a right to reduce the falary of a judge, or of the Pref. 
dent, fixed’ by.a former congrefs, becaufe if the right did not exif, 
one congrefs niight confer a-falaty of 500,000 or 1,000,000 dollars 
to the impoyerifhment of the country.’ Itewill be time enough to 
decide upon: thofe extreme cafes when they occur. We are tald,: 
that the doGrine,: we contend for, enables one legiflature to derogate 
from the power of another. That it attributes to a former a power 
which it demies to a fubfequent legiflature. 

This-is noticorre&t. We admit, that this congrefs pofltffes all 
the power pofleifed by the laft congrefs. ‘That congrefs had a pow- 
er to eftablift courts, fo has the prefent. “Uhat congrefs’ had not, 
nor did it claim the power to abolith the office of a judge while it 
was filled. . Though they thought five judges under the new fyiten: 
fufficient to conftitute the fupreme court, they: did not attempt to 
touch the office of either of the fx judges. Thodgh they confider. 
edit more convenient'to have circuit judges in Kentucky, and Ten. 
neffee,- than diftrict judges, they did not lay their hands upon the of» 
fices of the diftri&t judges. We therefore deny no power to this cons: 
gtefs which was not denied to the laft. An honorable member from 
Virginia, (Mr. Thompfon) ferioufly expreffed his alarm, ‘left the 
principles we contended for fhould introduce into the country a. priv- 
iliged order of mien. © The-idea of the gentleman fupgofes, that: ey- 
ery\oflice not at-will eftablifhés'a priviliged order. ‘Che judges have 
their offices ‘for one term ;:the Prefident, the fenators and the mem- 
bers‘of ‘this’ Hoife for different terms. While thefe terms endure, 
there is.a’privilege to hold the places, and no power exifts so remove. 
If this be what the pentlernan means by a privileged order, and he 
agrees, that the Prefident, the Senators and the members of this 
Houfe belong to privileged orders, I fhall give myfelf no irouble to 
deny, that the judges fall under the fame-defcription ; atid I believe, » 
thatthe gentleman will find it difficult to thew, that in any other 
manner'they are priviledged. I did not fuppofe, that this argument 
was fo much addrefled to the underftandings of gentlemen upon this - 
floor, as to the prejudices and paffions of people out of doors. 

_ It was urged with fome impréffion’ by the honorable member from 
Virginias to-whom I laft referred, that the pofition that the office 
ofa judge might be taken from. him by law, was not anew doce: 
trine. ‘That it was eftablifhed by ihe very ad& now defigned te 
be repealed, which was ‘defcribed in glowing language to have 
inflidted a gaping wound on she conftitution, and to haye ftained with 
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its blood the pages of our Statute book. It fhalk be my tafk, -fir, to 
clofe this gaping wound, and to wath from the pages of our Statute- 
book, the blood with which they were ftained. It will be an eafy 
tafk to fhew to you the conftitution without a wound, and the Statute+ 
book without a ftain. * 

It is, fir, the 27th fec. of the bill of the laft feffion, which the 
honorable member confides as having infliéted the ghaltly wound on 
the conftitution, of which he has fo feelingly fpoken. ‘That feétion 
abolifhes the ancient circuit courts. But, fir, have we contended, of 
has the gentleman fhewn, that the conftitution prohibits the abolition 
of a court when you do not materially affect or in any degree impair 
the independence of a judge. A court is nothing more than a place 
where a judge is directed to difcharge certain duties. ‘There is no 
doubt, you may ereé& a new court and direat it to be holden by the 
judges of the fupreme or of the diftriét courts. © And if it fhould af- 


_terwards be your pleafure to abolifh that court, it cannot-be faid, that 


you deftroy the offices of the judges by whom it was appointed. that 
the court fhould be holden. 

Thus it was direéted by the original judicial law, that a circuit 
court fhould be holden at York-town,,,in the diftrié of Pennfylvaniay 
This court was afterwards abolifhed, but it was never imagined, that 
the office of any judge was affected. Let me fuppofe that a State is 
divided into two diftriéts, and diftriét courts eftablifhed in each, but 
that one judge is appointed by law to difcharge the judicial duties int 
both courts. The arrangement is afterwards found inconvenient, 
and one of the courts is abolifhed. © In this cafe will it be faid, that 
the office of the judge is deftroyed, or his independence affected ? 
Theerrer, into which gentlemen have fallen on this fubjeét, has ari 
fen from their taking for granted, what they have not attempted to 
prove, and what cannot be fupported. That the office of a judge 
and any court in which he officiates are the fame thing. It is moft 
clear, that a judge may be authorized and direéted to perform duties 
in feveral courts, and that the difcharging him from the performance 
of duty in one of thofe courts canoot be deemed an infringement of : 
his office. The cvfe of the late circuit courts as plainly illuftrates the 
argument, and as conclufively demonfirates its correctnefs, as any 
which can bé’put. There was not nominally any judges of the cir- 
cuit court. ‘The court was direéted to be holden by the judges of 
the fuproeme and of the circuit courts. ‘The judges of thefe two 
courts were affociated and direétedto perform certain duties ; when 
affociated and in the performance of thofe duties, they were denom- 
inated the circuit court. ‘This court is abolifhed ; the only confe- 
quence is, that the judges of the fupreme and diftriG courts are dif 
charged from the performance of the joint duties which were previ- 
oufly impofed upon them. But is the office of one judge of the fue 
preme or of the difrigt courts infringed ? Can any judge fay, in con¢ 
fequence of the abolition of the circuit courts, Ino longer hold m 
office during good behavior ? On this point it was further alledged by 
the fame honorable member, ve the Jaw of the Jait feflion inflided 
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another wound on the conftitution, by abolifhing the diftriét courts 
of Kentucky and Tenneffee. ‘The gentleman was here deceived by 
the fame fallacy which mifled him on the fubject of the circuit courts. 
If he will give himfelf the trouble of carefully reviewing the provifions 
of the law, he will difcern the fedulous attention of the'légiflature to 
avoid the infringement of the offices of thofe judges. ‘I'bélieve the 
gentleman went fo far as to charge us with appointing by law ‘thofe 
judges to new offices. 

The law referredto eftablifhes a circuit court, comprehending Ken- 
tueky, Tenneffee and the diftri@ of Ohio. The duties of the court 
of this circuit are directed to be performed by a circuit judge and 
the two diltri&t judges of Kentucky and Tenneffee. Surely it is 
competent for the legiflature to create a court, and to direét that. it 
fhall'be holden by any of the exifting judges. If the legiflature had 
done with refpeé to all the diftri@ judges, what they have done with 
refpe& to thofe of Kentucky and Tenneffee, I am quite ‘certain, 
that the prefent objeftion would have appeared entirely groundlefs. 
Had they directed, that all the circuit courts fhould be held by the 
refpedtive judges within the circuits, gentlemen would have clearly 
feen, that this was only an impofitien of anew duty and ‘not ‘an ap- 
pointment to. a new office. : 

Tt will be recolleéted, that under the old effablifhment, the diftrié 
judges of Kentucky/and Tenneffee were invelted generally with the 
powers of the circuit judges. ‘he ancient ‘powers of thofe judges 
are f{carcely varied by the late law, and the amount of the change is, 
‘that they are direéted to exercife thofe powers in a court formerly cal- 
led a dittrié, but now a circuit court, and at other places than thofe 
‘to which they were formerly confined. But the diftri@ judge nomi- 

‘nally remains, his office both nominally and fubftantially exifts, and 
the holds it now as he did before during good behavior. 1 will refer 
‘gentlemen to different’provifions in the late law, which will fhew be- 
‘yond denial, that the legiflature carefully and pointedly avoided the 
aa of abolifhing the offices of thofe judges. 
' The 7th fec. of the law provides that the court of the 6th circuit 
fhall be compofed of a circuit fudge “and the judges of the diftrit 
courts of Kentucky and Tenneffee.”’ It is afterwards declared in 
the fame feétion, “ that there fhall be appointed in the fixth circuit, 
a judge of the United States to be called a circyit judge, who, togeth- 
er with the difri@ judge of Tenneffie and Kentucky {hall hold the cir- 
cuit courts hereby direéted to be holden withia the fame circuit.’ 
And finally, in the fame feétion it is provided, “ that whenever the 
‘office of diftridjudge in the diftrids of Kentucky and Tenneffie refpett- 
“tvely fall become vacant {uch vacancies {hall refpectively be fapplied 
.. by the appointment of two additional circuit judges in the faid circuit, 
- “who' together with the circuir judge firft aforefaid, fall compofe the 
““eircuit court of the faid circuit.” When the exprefs language of the 
_ law affirms the exiftence of the office and of the officer, by providing 
for the contingency of the officer ceafing to fill the office, with what 
face can gentlemen contend that the office is abolifhed ? They who 
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are not fatised upon this point, I defpair of convincing upon any 
ether. 

Upon the main queftion, whether the judges hold their offices at 
the will of the Jegiflature, an argument of great weight and accord. 
ingto my bumble judgment, of irrefiftible force, ftill remains. 

The legiflative power of the government is not abfolute but limited. 
If itbe doubtful whether the legiflature can do what the conftitution 
does not exprefsly authorize ; yet there can be no queftion, that they 
cannot do what the conftitution exprefsly prohibits. ‘To maintain, 
therefore, the conftitution, the judges are a check upon the legifla- 
ture. This dorine I know is denied, and it is therefore incumbent 
upon me to fhow that itis found. 

It was once thought by gentlemen who now deny the principle, 
that the fafety of the citizen and of the ftates, refted upon the pow- 
er of the judges to declare an unconftitutional law void. How vam 
is a paper reftriction if it confers neither power nor right. Of what 
importance is it to fay, Congrefs are prohibited from doing certain 
acts, if no legitimate authority exifts in the country to decide wheth- 
er an act done isa prohibited at? Do gentlemen perceive the con- 
fequences which would follow from eftablifhing the principle, that 
Congrefs have the exclufive right to decide upon their own powers? 
This principle admitted, does any conftitution remain? Does not 
the power of the legiflature become abfolute and omnipotent ? Can 
you talk to them of tranfgrefling their powers, when no one has a 
right to judge of thofe powers but themfelyes? They do what is not au- 
thorized, they do what is inhibited, nay at every ftep they trample 
the conftitution under foot ; yet their aéts are Jawful and binding, 
and it is treafontorefiftthem. Howill, fir, do the do@rines and 
profeflions of thefe gentlemen agree. They tell us they are friendly 
to the exiftence of the ftates ; that they are the friends of federa- 
tive, but the enemies of a confolidated general government, and yet, 
fir, to accomplith a paltry objeét, they are willing to fettle a principle 
which, beyond all doubt, would eventually plant a confolidated goy- 
ernment, with unlimited powerupon the ruins of the ftate governments. 

Nothing can be more abfurd than to contend that there is a praéti- 
cal reftraint upon a political body who are anfwerable to none but 
themfelves for the violation of the reftraint, and who can derive from 
the very aét of violation, undeniable juftification of their conduct. 

If, Mr. Chairman, you mean to have a conftitution, you muft 
difcoyer a power to which the acknowledged right is attached of pro- 
nouncing the invalidity of the acts of the legiflature which contravene 
the inftrument. 

Does the power refide in the ftates ? Has the legiflature of a ftate 
aright to declare an a& of Congrefs void ? This would be erring 
upon the oppofite extreme. It would be placing the general govern- 
ment at the feet of the ftate governments. It would be allowing one 
member of the union to control all the reft. It would inevitably lead 
‘to civil diffention and a diffolution of the general government. Will 
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jt be pretended that the flate courts have the exclufive right of deci- 
ding upon the validity of our Jaws ? 

T admit they have the right to declare an a&t of Congrefs void. 
But this right they enjoy in praétice, and it ever effentially mu‘t exift 
fubje& to the revifion and control of the courts of the United States. 
Tf the flare courts definitively pofleffed the right of declaring the in- 
validity of the laws of this government, it would bring us in fubjec- 
tion to the ftates. ‘The judges of thofe courts, being bound by the 
laws of the {tate, if a ftate declared anact of Congrefs uncontftita- 
tional, the law of the ftate would oblige its courts to determine the 
Jaw invalid. This principle would alfo deftroy the uniformity of ob- 
ligation upon all the ftates, which fhould attend every law of this 
government. If a law were declared void in one ftate, it would ex- 
empt the citézens of that ftate from its operation, whilft obedience 
was yielded to it in the other flates. I go farther, and fay, if the 
{tates or {tate courts had a final power of annulling the aéts of this 
government, itsmiferable and _ precarious exiltence would not be 
worth the trouble of a moment to preferve. 

It would endure but a fhort time, as a fubje@ of derifion, and 
wafting into an empty fhadow would quickly vanifh from our fight. 
Let me now afk if the powerto decide upon the validity of our laws 
refides with the people. Gentlemen cannot deny this right to the 
fovereign people. LIadmit they poffefs it. But if at the fame time 
it does not belong to the courts of the United States, where does it 
Tead the people ? It leads them to the gallows. Let us fuppofe that 
Congrefs, forgetful of the limits of their authority, pafs au uncon- 
ftitutional law. They lay a dire& tax upon one {tate and impofe none 
upon the others. The people of the {tate taxed, conteft the validi- 
ty of thelaw. They forcibly refiftitsexecution. They are brought 
by the executive authority before the courts upon charges of treafon. 
The law is unconftitutional, the people have done right, but the court 
are bound by the law and obliged to pronounce upon them the fen- 
tence which it infliés. Deny to the courts of the United States, the 
power of judging upon the conftitutionality of our laws, and it is 
vain to talk of its exifling elfewhere. ‘Phe infra€tors of the laws are 
brought before thefe courts, andif the courts are implicitly bound, 
the invalidity of the laws canbe no defence. ‘There is, however,~ 
Mr, Chairman, {till a flronger ground of argument upon this fubjedt. 
T fhall fele& one or two cafes to illaftrate it. Congres are prohibit- 
ed from paffing a bill of attainder; it is alfo declared in the cenftitu- 
tion that ‘ no attainder of treafon fhall work corruption of blood 
or forfeiture, except during the life of the party attainted.” Let us 
Juppofe that Congrefs pafs a bill of attainder, or they enact that any 
one attainted of treafon thall forfeit to the ufe of the United States 
all the eftate which he held in any lands or tenements. 

The party attainted is feized and brought before a federal court, 
and an award of execution paffed againft him. He opens the confti- 
tution and pcints to this line, “ no bill of attainder or ex poft faéto 
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law thal be pafled.”” The attorney for the United States reads the 
bill of attainder. 

The court are bound to decide, but they have only the alternative 
of pronouncing the law or the conflitution invalid. It is left to them 
only to fay that the law vacates the conftitution, or the conftitution 
avoids the law. So in the other cafe ftated, the heir after the death 
of his anceftor, brings his ejeétment in one of the courts of the United 
States to recover his inheritance. The law by which it is confifca- 
tedis thewn. ‘I'he conftitution gave no power to pafs fuch a law, 
On the contrary it exprefsly denied it to the government. The title 
of the heir is refted on the conftitution, the title of the government on 
the lav. The effeét of one deftroys the effect of the other; the 
court muft determine which is effectual. 

There are many other cafes, Mr. Chairman, of a fimilar nature to. 
which I might allude. There is the cafe of the privilege of Habeas 
Corpus, which cannot be fufpended but in times of rebellion or of in- 
vafion. Suppofe a law prohibiting the iffuing of the writ ata mo- 
ment of profound peace. ~ If in fuch cafe the writ were demanded of 
a court, could they fay, it is true the legiflature were reftrained 
from pafling the law, fufpending the privilege of this writ, at fuch a 
time as that which now exifts, but their mighty power has broken the 
bonds of the conftitution, and fettered the authority of thecourt. I 
am not, Sir, difpofed to vaunt, but {tanding on this ground I throw 
the gauntlet to any champion upon the other fide. I call upon them to 
maintain, that ina collifion between alaw and the conftitution, the 
judges are bound to fupport the law, and annul the conftitution. Can 
the gentlemen relieve themfelves from this dilemma? Will they fay, 
though a judge has no power to pronounce a law void, hehasa pow- 
er to declare the conftitution invalid. 

The do€trine for which I am contending is not only clearly infera- 
ble from the plain language of the conftitution, but by law has been 
exprefsly declared and eltablifhed in pra@tice fince the exiftence of 
the government. 

The 2d feétion of the 3d article of the conflitution exprefsly ex- 
tends the judicial power to all cafes arifing under the conftitution, the 
laws, &c. ‘The provifion in the 2d claufe of the 6th article leaves 
nothing to doubt. ‘ This conftitution and the laws of the United 
States which fhall be mace in purfuance thereof, Se. fhall be the fu- 
preme law of the land.” ‘The conftitution is abfolutely the fupreme 
law. Not fo of the aéts of the legiflaure. Such only are the law 
of the land as are made in purfuance of the conflitution. 

I beg the indulgence of the committee one moment, while I read 
the following provifion from the 25th feét. of the judicial a& of the 
year 1789 : “A final judgment or decree in any fuit in the higheft 
court of law or equity of a {tate in which a decifion in the fuit could 
be had, where is drawn in queftion the validily of a treaty or Sfratuie of; 
or an authority exercifed under the United States, and the decifion ts 
againf their validity, Fc. may be re-examined and reverfed or afirm- 
edin the fupreme court of the United States upon a writ of error.” 
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Thus, as early asthe year 1789, among the firftadts. of the govern. 
ment, the legiflature explicitly recognized the right of a {tate court 
to declare a treaty, a {tatute, and an authority, exercifed under the 
United States void, fubje& to the revifion of the fupreme court of the 
United States ; and it has exprefsly given the final power to the fu- 
preme court to affirm a judgment which is againft the validity either 
of a treaty, ftatute or an authority, of the government. 

T humbly truft Mr. Chairman, that | have given abundant proofs 
from the nature of our government, from the language of the contti, 
tution, and from legiflative acknowledgment, that the judges of our 
courts have the power to judge and determine upon the con(titution. 
ality, of our laws. : 

Let me now fuppofe that in our frame of government the judges 
re acheck upon the legiflature s that the conttitution is depofited 
in their keeping. Will you fay afterwards that their exiftence de- 
pends upon the Jegiflature ? ‘That the body whom they are to check 
has the power to deltroy them ? Will you fay that the conftitution 
may be taken out of their hands, bya power the molt to be diftruft- 
ed, becaufe the only power which could violate it with impunity? 
Can any thing be more abfurd than to admit, that the judges are a 
check upon the legiflature, and yet to contend that they exift at the 
will of the legiflature ? A check mutt neceflarily imply a power com- 
menfurate to its end. The political body defigned to check another 
mutt be independent of it, otherwife there can be no check. What 
sheck can there be when the-power defigned to be checked can an- 
nihilate the body which is to reftrain it. 

I go farther, Mr. Chairman, and takea ftronger ground. I fay 
in the nature of thirigs the dependence of the judges upon the legif- 
lature, and their right to.declare the acts of the legiflature void, are 
repugnant and cannot exit together. ‘he doétrine, fir, fuppofes 
two rights—firft the right of the Jegiflature to deftroy the office of 
the judge, and the right of the judge to vacate the act of the legifia- 
ture. You have aright to abolith by a law, the offices of the judges 
of the circuit courts. —They have a right to declare your law void. 
It unavoidably follows in the exercife of thefe rights, either that you 
deftroy their rights, or that they deftroy yours. This dotrine is not 
an harmlefs abfurdity, it isa moft dangerous herefy. It is a doctrine 
which cannot be praétifed without producing not difcord only, but 
bloodfhed. 1f you pafsthe bill upon your table the judges have a 
conftitutional right to declare it void. I hope they will have courage 
to exercife that right ; and if, fir, I am called upon to take my fide, 
ftanding acquitted in my confcience and before my God, of all mo- 
tives but the fupport of the conftitution of my country, I fhall not 
tremble at the confequences. 

The conftitution may have its enemies, but I know that it has 
alfo its friends. I beg gentlemen to paule before they take this rafh 
ftep. There are many, very many who believe, if you ftrike this 
blow, you infli& a mortal wound on the conttitution. There are 
many now willing to fpill cheir blood to defend that conftitution. Are 


a sei. 


Beittenien difpofed ‘to rif the confequences ? ‘Sir, I mean no threats 
—I have no ‘expectation of appalling the {tout hearts of my adverfa- 
ries; but if gentlemen are regardléfs of themfelyes, let them confider 
their wives and children, their neighbors and ‘their ‘friends. ‘Will 
they rifk civil diffention ; will they ‘hazard the welfare, will they 
jeopardize the peace of the country, to fave a paltry fam of money, 
lefs than ‘thirty thoufand ‘dollars. 

Mr. Chairman, I am confident that the friends of this meafure are 
not apprized of the nature of its ‘operation, tor fenfible of ‘the mif 
chievous confequences ‘which are likely 'to attend it. Sir, the morals 
of your people, the’peace of the country, the ftability of the ‘govern- 
ment, reft upon the maintenance of the independence of the judiciary. 
It is not of half ‘the importance in England, ‘that the judges fhould 
be independent of the crown, as it is with us, that they fhould be 
independent of the legiflature. Am I afked, would you render the 
judges fuperior to the legiflature ? I anfwer, ne, but ‘coordinate, 
Would you'render them independent of the legiflature? Ivanfwer, 
yes, independent of every power on earth, while they behave them= 
felves well.. The cflential interefts, the permanent welfare of focie. 
_ ty, require this independence. Not, fir,'on account of the judges 
thatiis a fmall confideration, bat on account of ‘thefe betweeh ‘whom 
he isto decide. You'calculate on the weakneffes of human nature, 
and you fuffer the judge to be dependant on no one, eft he ‘fhould 
be partial to thofe on-whom he depends, Juflice does not exift 
where partiality prevails. A dependant judge cannot be impar- 
tial. Independence is therefore effential to the purity of your judicial 
tribufials. 

Letit be remembered, that no power is fo fenfibly felt by fociety, 
as that of the judiciary. The life and property of every man, is lia- 
ble to-be fn the hands of the judges. Is it not our great intereft, ‘to 
place our jadges upon fuch high ground, that no fear ‘can intimidate, 
no hope can feduce them ? The prefent meafure humbles them in the 
duft, it proftrates them at the feet of faction, it renders them the 
tools of every dominant party. It is this effe@ which I deprecate, 
it is this confequence which I deeply deplore. What does reafon, 
what does argument avail, when party fpirit prefides ? Subje& your 
bench to the influence of this fpirit, and juftice bids a final adieu to 
your tribunals. We are afked, fir, if the judges are to be independ- 
ent of the people? The queftion prefents a falfe and delufive view, 
We are all the people. Weare, and as long as we enjoy our free- 
dom, we fhall be divided into parties. ‘The true queftion is, fhall the 
judiciary be permanent, or flu€tuate with the tide of public opinion ? 
I beg, I implore gentlemen, to confider the magnitude and value of 
the principle which they are about to annihilate. If your judges are 
independent of political changes, they may have their preferences, 
but they will not enter into the fpirit of party. But lee their exilt- 
ence depend upon the fapport of the power of a certain fet of men, 
and they cannot be impartial. Juftice will be trodden under foot. 
Your courts will loft all public confidence and refpedt. 
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he judges will be fupported by their partizans, who in their 
turn will expect impunity for the wrongs and violence they commit. 
The {pirit of party will be inflamed to madnefs 3 and the nioment 
is not far off, when this fair country is to be defolated by civil war. 

Do not fay, that you render the judges dependent only on the 

people—you make them dependent on your Prefident. This is his 
meafure. ‘The fame tide of public opinion which changes a Prefident, 
will change the majorities ia the branches of the legiflature. The 
legiflature will be the inftrument of his ambition, and he will have 
the courts as the inftruments of his vengeance. He ufes the legifla. 
ture to remove the judges, that he may appoint creatures of his own. 
In effect, the powers of the government will be concentrated in the 
hands of one man, who will dare to act with more boldnefs, becaufe 

he will be fheltered from refponfibility. The independence of the 

Judiciary was the felicity of our conftitution. It was this principle 
which was to curb the fury of party upon fudden changes. The 
firft moments of power, gained by a ftruggle, are the moft vindictive 
and intemperate. Raifed above the ftorm, it was the judiciary which 
was.to control the fiery zeal, and to quell the fierce paflions of a 
victorious faction. 

We are ftanding on the brink of that revolutionary torrent, which 
deluged in blood one of the faireft countries of Europe. 

France had her national affembly, more numerous and equally 
popular with our own. She had her tribunals of juftice, and her 
jentes. But the legiflature and her courts were but the inftruments 
of her deitruction. Ads of profcription and fentences of banifhment 
and death were paffed in the cabinet of a tyrant. Proftr your 
judges at the feet of party, and you break down the moun which 
defend you from this torrent. Iam done. I fhould have thanked 
my God for greater power to refift a meafure fo deftruétive to the 
peace and happinefs of the country. My feeble efforts can avail no- 
thing. But it was my duty to make them. The meditated blow is 
mortal, and from the moment it is {truck, we may bid a final adieu 
to the conftitution. 
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